fifAL ESTATE SALES CONTRACT
Clarksburg Town Center

{Phiase {-B Siagls Fumily Lo

_ THIS REAL ESTATE SALES CONTRACT (this “Contract") is made this I'ph dny
of 2001, by and betwsen TERRABROOK CLARKSBURG, TLC L.C, a
Delaware limited Hability company ("Seller"), and MILLER AND SMITH LAND INC,, &
Virginla corporation, and its permitted assigns ("Purchaser").

RECITALS:
I

A.  Seller is the owner of a tract of land, originally containing 263 acres, more or less,
and known &5 "Clarksburg Town Center” (hersinafter referved to as the "Clarksburg Project),
located in Montgomery County, Maryland (the *County"). The Clarksburg Project is shown on
the drawing attached to and made a part of this Contract as Exhibit "A".

B.  The Clarksburg Project is the subject of Preliminary Plan No. {-95042 (the
"Preliminary Plan") approved by the Montgomery County Planning Board (the "Planning
Board"), Pursuznt to the Preliminary Plan, & comprehensive planned development has been

. manfdawilel ammme afflon med s
approved forthe Clarksburg Pl"?.rjéﬂ consisting of residentlal, commsrelal office and retail uses,

<, Purchasor desires to buy from Seller, and Seller is willing to zell to Purchaser, a
portion of the Clarksburg Projeat comprised of twenty-one (21) lots or proposed lota for the
development of single family detached homes (collectively, "Lots" and individually, a "Lat").
This sale also ncludes eny and ull Improvements, appurtenences, rights, privileges and
casoments benefiting, belonging or pertaining to the Lots (the "Appurtenances”). The Lots and
Appurtenances are collectivaly referred to {n this Contract as the " Property®,

NQW, THEREFQRE, in consldmtion of the mutual covonnnts of Seller and Furchasor
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which the parties acknowledge, Seller and Purchaser agree as follows:.

L AGREEMENT OF SALE AND PURCHASE

Setler agrees to sell and convey to Purchaser and Purchaser agrees to purchase and
dcquire from Seller, under the terms and conditions set forth in this Contract, the Property.
Purchaser acknowledges that the boundary lines and area of the Lots, as shown on Exhibit "B",
are appmxlrnute and are subject to adjustment pursuant to the final plats of subdivision to be
recorded prior to sattlement under this Contract and Purchaser agrees to accept the Lots as they

may be so adjusted,
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2 PURCHASE PR!(?E

The purchase price for sach Lot contained within the Property shall be SENEPF
qrhousnnd Dollars per Lot (the "Per Lot Price™). The purchase price, however, shall be
subject to increase {n accordance with Paragreph 3 below,

i
3. PURCHASE PRICE ESCALATION

event later than the outside. da i
"Trigger Date") %n%%aﬂnulng' Tou e h
aser under this Contrast, tho Por Lot Prico for thcmﬁfﬂﬁmﬂ
i rease fuctor ag to each Lot acquired on or af
per diom basia, baged . qPon & three hundradss

IMANAUD: BAU) vd 40020011
Ed. 813172001




O

k
to the actual number of days elapsed from (and including) the Tnggar Date through (and
including) the date of settlemeMs on the Lot in question.

4. DEPOSIT; PAYMENT OF PURCHASE PRICE

The purchase price for the Property shall be pald as follows:

(a) Within two {(2) businur‘ doa':y; aﬂar lhe exeou:lon of this Contract by Seller
and Purchaser, Purchaser shall deliver to 1 A u

(lhe "Escrow Agent"), by certified chieck or wire transfer the amoum of NN o[ 1:rs
(the "Depoalt™), The Escrow Agent shall immediately deposit such funds into 2

_ separate money market account in a federally insured bank, Accrued interest on such funds shall

become part of the "Deposit” and shell be paid to whichever party becomes entitled to the
Depouit pursuant to the terms of this Contract. Upon execudon of this Contract, Seller,
Purchaser and Escrow Agent shall enter into @ Deposit Escrow Agresment goveming Escrow
Agent's dutles under this Contract substantially In the form attached to and mede a part of this
Contract as Exhibit "D". At the ﬁnal aetttement tmder thls Contract, provided that Purchaser is
not in default hereunder, I - of the Depasit
shall be credited against the outs ”"’ ing balance oftha purchaae price then due. In no event shall
any portion of the Deposit be credited to the purchase price of any Lots acquired by Purchaser
prior to the final settlement hereunder. Provided that Purchaser is not in default hersunder, the
Escrow Agent shall refind the remaining balance of the Deposit to Purchaser upon payment by
Purchaser to Seller of the full amount of the Recreational Facilities Contribution {defined in

Paragraph 8(e)(viii)] due under this Contract,

(b) At the time of each asttlement under this Contract, Purchaser shall pay to
Seller, in cash or by wire transfer, the applicable Per Lot Price for each Lot then being acquired
(u# such Per Lot Price is incrensed under Paragraph 3). I Seller performa all of {ta obligations in
order to complets soltloment und the Setilement Agsnt [defined (n Parugruph 7(c)] fulle two
disburse settlement proceeds within two (2) days afer the date required for settloment, Purchaser
shall poy to Seller interost on the undisburaed amount at the rate of ton percent (10%) per annum
boged on o 360-dny yeor, pro roted dally, from the second day after the date required for
seltloment untll the date disbursemnent ls mude, Disbursement recelved afler 12:00 noon on any
business day or received at any time on any non-business day shall be deemed to have been
recsived on the Rext suceeeding businass day. Purchaser shall pay any such inisrest to Seller
within threo (3) businoss days after settlement proceods aro disbursed, If Purchaser falls to pay
such interest, Seller may draw upon the Damage Fund in acoordance with Paragreph 8(g)(ii} to
puy such Interest as if the interest wers Cure Costa fnourred under Paragraph 8(g)(i).

S TITLE

{8) At tho time of each settloment under this Contract, Seller shall convey to
Purchager fee simple title to the Lots then being acquired. Such title shall be marketable, good of
record, and [nsurable by ] natlonai titls insurance company (tha "Title Company"), sub;ect.
however, only 0 the "Permitted Exceptions”, The Permitted Exceptions shall consist of: (i)
the lien of current general real estate taxes and other public charges which are not yet due and
payzable a5 of the date of settlement; (ii) zoning and applicable laws and regulations; (iif) any
matters permitted under Paragraph 5(cXi), the "Water and Sewer Deolaration” (defined in
Paragraph 8(h)), the “Association Deolaration” {defined in Paragraph 8(j)), and any other matters
affecting title which may be created after the date of this Contract and which are expressly
provided for in this Contract; (iv) any matters which a current accurats survey or personal
inspection of the Property would disclose and which exist ag of the final day of the "Study
Period" (defined in Paragraph 18); (v) any matters set forth on the "Plats" [defined in
Paragraph 8(a)(ii)]; and (vi) any casements covenants, restncuons. conditions, or other matters

Af e affanbion tlim o on mcias Y Y | T P

Q1 WU aLSCUng WS rivpohy which are of record as of the date of this Coniract,

() (i) During the Study Period provided for in Paragraph 18, Purchaser shall

review and satlsfy itself as to all title and survey matters affecting the Property. If any such
matter is unsatisfuctory to Purchaser, Purchassr's sole vesourse shall be to terminate this Conract

during the Study Period in accordance with Pagagraph 15 and receive a rofund of the Deposit,
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provided that Purchaser Is not.in defaull under this Contract, In no event she!l Seller be obligated

to cure any title or survey matiﬁr which is unsatisfactory to Purchaser or have any liability related
" to the same,

{ii) Notwithstanding the foregoing, no deeds of trust, mortgeges, other
loan security Instruments or other financial encumbrances encumbering all or part of the Property
("Financing Liens") shall be deemed to be Penmitted Exceptions, except for those to be
adjusted between the parties in acoordance with the express terms of this Coniract ("Adjusted

ftems"). At or before the time of settiement on each Lot, Seller shall cause the Lot to be
released from all Financing Liens created or permitted to be created by Seller, except for

Adjusted ltems. Seller may use proceeds from the purchase price to obtain such release.

{c)  Afer the execution of this Contract, Seller may take any of the following
actions without Purchaser's consent, as concems Lots not yet-acquired by Purchaser:

. (i) Create, modify, or release easements, rights-of~way, covenants,

conditions or restrictions which Seller determines are necessary or appropriate for development
* or use of the Property or other portions of the Clarksburg Project, provided that none of the same
shall matedally interfere with or materially increase the cost of constructing or occupying the
single family homes which Purchaser intends to construct upon the Property.

(ii) Place new Financing Liens against Lots and modify existing Financing
Liens, provided that all Financing Liens encumbering Lots may be released by payment to the
lender(s) of an amount not exceeding the Per Lot Price for those Lots.

(d) At each settlement, Seller shall deliver to the Title Company: (i) the
customary affidavit certifying that Seller is not a "foreign person” as defined by the Intemal
Revenue Code or applicable regulstions and that no federal tax withholding ls required, ({i) the
customary affidavit required by the Title Company to eliminate from an owner's policy of title
insurance the standard exceptlons for unfiled mochanlcs' lens and partles in possession, such
affidavit to be based upon Seller's actual knowiedge and to reflect such other modifications ez
Seller may reasonably request, and (ili) such resolutions of Seller as may be reasonably required
to evidence Seller's authority to consummate this transaction.

{a)  Seller represents and warranta to Purcheser that each of the following is
true and correct in all material respects as of the date of this Contract:

(i) Seller is the owner of fee simple title to the Property.

(if) Selter has full power and suthority to enter into and consummate the
transaction described in this Contract.

Y| b

{iii) Neither the entering into nor the consummation of the transaction
described in this Contract wilt constituts or result in a violation or breach by Seller of any
judgment, order, writ, injunction or decree issued sgainst or imposed upon Seller or sny
agreement to which Seller is a party or by which it is bound,

(iv) The person executing this Contract on behslf of Selier has full
authority to do so and to bind Seller in accordance with its terms, without obtaining any further
approvals or conaents,

{v} No attachments, executions, asslgnmen benefit of creditors,
r voluntary prootsdings in bankiupley or under other debior relio f mws are pending againsi

(vi) That to Seller's knowledge, and except as may be shown on the
Phase I Environmental Sits Assessment referenped on Exhibit "0" hereto: (A) the Property does
not contain any hazardous substance; (B) Sellq has not conducted or authorized the generation,
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transportation, storage, treatnfknt or disposal at the Property of any hazitdous substance other
than is customary resulling 'om construstion on surrounding properties; (C) Seller has not
received any written notice from eny govemmental authority regarding the presence of any
hazardous substances on the Property; and (D) Seller has not performed any “clean-up” of
hazardous gubstances et the Property required by the "Bnvironmental Laws" (hereinafter defined)
which could give rise to liability on the part of Purchaser to relmburee any governmental
autherity for the costs of such clean-up or a lien or encumbrance on the Property. For purposes
of this subparagraph, “hezardous substance” means any materlal defined as a hazardous
substance under the Comprehensive Environmental Response, Compensation and Liability Act,
42 US.C. 9601 et seq., or under any state "superfund” law currently in effect in the state of
Maryland (collectively, the "Environmental Laws"), As used in this subparagraph, "Seller's
knowledge" means the actual current knowledge of Tracy Graves, without investigation or

inquiry.

{b)  Purchaser represents and warrants to Setler that each of the following is
true und correct In all materiul respects us of' Ute dute of this Contract:

(i) Purchaser has full power and authority to enter into and consummate
the transaction described in this Contract.

(ii) Neither the entering into this Contract nor the consummation of the
transaction contemplated herein will conatitute or result in a violation or breach by Purchaser of
any judgment, order, writ, infunction or decree issued against or imposed upon Purchaser or any
agreement to which Purchaser is a party or by which it is bound,

(i) The person executing this Contract on behalf of Purchaser has fuil
authority to do so and to bind Purchaser in accordance with its terms, without obtaining any
further approvals or consents.

{iv) No attachments, executions, sssignments for the benefit of creditors,
or voluntary proceedings in bankruptey or under other debtor relief laws are pending against
Purchaser,

(c) It shall be a condition precedent to cach party's obligation to proceed to
each seitlement that the representations and warranties contained in Paragraphs 6(a) and 6(b)
shall be true and corract in all material respects as of the date of that settlement.

7. SETTLEMENT

{a} (i) The number of settlements to ocour under this Contract, the specific
Lots to be acquired by Purchaser at each settlement, and the timing for each settloment are as set
forth on Exhibit "E” attached to and made a part of (hfa Conteact,

(i)  Purchaser may acquire mors Lots at any settlement than the nusmber
of Lots required for that settiement, provided that the designation of additional Lots is approved by
Seller, In the event that Purchaser aoquires more Lots at any seitlement than is required by this
Contract, credit shall be given for the excess Lots against the settlement requirements for the next
succeeding settlement(s).

()  Under Paragraph 8(b), Seller is substantially to complete certain
Development Work in pace with the settlements required under Exhibit *B*. If Seller fails to do
8o, the settlement at hand (the "Pending Settlement") shall be postponed until fifieen (15) days
afier the Development Work in question has been substantlally completed. In that event, (i) except
during any Extension Period (defined below), the escalation factor provided for in Parngraph 3 shall
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abate from the firet day after the dats on which the Pending Seitlement was originally required to bs

‘held untll the day the Development Work for the Pendlng Settlement has been substantially

completed, and (if) all subsequent settlements shall be postponed for a period of time equal to the
period of postponement of the Pending Settlement. If, however, any settlement iz postponed and
the Development Work neoessary for that seitiement has not been substantially completed within
two hundred seventy (270) days after the date op Which the Pending Settlement was originatly to

T UMANAGE: T41404 v 04083.0011 4

e, p1E0




/"""-.
L

have taken place (the "Outsld; Date"), Purchaser shall have the election of (A) proceeding to the
Pending Settlement within fiftéen (15) days after the Qutside Date, without any reduction of the
purchase price for the Lots th#fbeing acquired and without any esorow of monies for incomplets
work, (B) terminating this Contract, or (C) further extending the Outside Date for an ndditional
period of ninety (90) days (the "Extenslon Perlod"). Purchaser shall give Seller written notice of
Iig election of (A), (B), or (C) within thres {3) days afer the Cutside Dats. [f Purchaser elects to
extei the Cutside Dute for the Bxtenslon Perlod, the escalation fictor provided for In Paragraph 3
shall abate during uny portion of the Extension Period. If Purchaser elects to extend the Qutside
Date and tho Development Work pecessary for the Pending Settlement still has not been
substantially completed by the expiration of the Bxtension Period, Purchaser shall have the election
of (A) proceeding to the Pending Settlement within fioen (15) days afler the expirution of the
Extension Period, without any reduction of the purchase price for the Lots then being acquired and
without any escrow of monles for incomplets work, or (B) terminating this Contract, Purchaser
shall give Seller wrilten notice of its election of (A) or (B) within three (3) days after the expiration
of the Bxtension Porlod. 1f Purchaser elects to procsed to the Pending Settiement pursuant to this
subpuragraph, Seller shall perform all outstanding items of the Development Work for the Lots
being conveyed as soon after settlement as {s reasonably practicable and Selter shall have a right of
entry upon the Lots to carry out this work. 1f Purchaser elects to terminate this Contract pursuant to
this subparagraph, the Deposlt shell be retumed to Purchaser (provided that no default exists by
Purchaser under this Contract) and the parties shall be relieved of all liability to one another under
this Contract. If Purchaser fails to timely exercise any election afforded to Purcheser under this
aubpuragraph, Purchaser shall be conglusively deemed to have elsoted to procesd to the Pending
Settlement. No acceleration by Purchaser of the time for settlement on any Lot shall serve to
acctlerate the time for performence of the Development Work. Seller may rely upon the settlement
schedule set forth in Exhibit "B" in prosecuting the Development Work.

(c)  Each settlement shall be conducted by the Escrow Agent as agent for the
Title Company or such other sattlement agent as determined by Purchaser and reasonably
acocptablo to Selier (tho "Settloment Agent"), Settlement shall be held at 10:00 A.M. on the
date of settiement in the offices of the Settlement Agent or at such other time and/or place as may
be mutually agreed upon by Seller and Purchaser. The delivery to the Settlement Agent of the
prics for the portion of the Property then baing soquired, alt other sums due at ssttloment undet
this Contract, the deed, and such other papers and items as are required by either party under the
terms of this Contract (Where applicable, properly executed and acknowledged) shall be
considered good and sufficient tender of performance.

(d) At each seitlement, Seller shall execute and dellver o specinl warmanty
deed to Purchaser for the portion of the Property then being acquired, expressly subject, however,
to the Permitted Exceptions.

(¢)  Each settlement shall be subject to the condition precedent that, at the time
of settlement, no moraterium shall be in effect by any govemwmental authority or public wility
company which would prevent the issuance of building permits or make unavailable water, sewer,
or other necessary utility service for all Lots then to be acquired (a "Moratorium™), 1f, at the time
of uny settlement, a Moratorium shall be in effect, such settlement shall be postponed until fifteen
(15) days afier the Moratorium has terminated. Ifthe Moratorium has not terminated within twelve
{12) months after the originally required date for that seftlement, this Contract chall automatically

" terminate unless Purchaser ¢lects, by written notice given to Seller within fifteen (15) days after the

expiration of the twelve (12) month period, to waive this condition precedent. In the event of
termination under this Paragraph 7(e), the Deposit shal! be returned to Purchaser (provided that no
default exists by Purchaser under this Contract) and the parties shall be relieved of all liebility to
one another under this Contract. If Purcheser waives this condition precedent, asttiement on the
portion of the Property in question shall be hetd within fifteen (15) days after the waiver, If any
settloment is postponed because of a Moratorium, the escalation factor provided for in Peragraph 3
shalt abate during the peried of postponemient and all subssguent settiements shall bo postponsd pn
equal pariod of time.
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8  DEYELOPMENT MATTERS

(8)  To the extent not already accomplished as of the date of this Contract,
Seller, al its sole expense, shull perform the following work with respect to the Property (the
"Development Work"):

(1) Obtain final approval by the Planning Board of a site plan providing
for the development of single family detached homes upon the Property (the "Site Plan).

(i) Obtain final approval by the County of final plats of subdivision for
the Property (the *Plats™) and record the Plats in the County land records, establishing each of
the Lots a3 a legally subdivided lot.

(ili) Grade the Lots to a balanced lot condition in accordance with the
grading elevations shown for the Lots on the grading plan which is attached to and made part of
this Contract as Exhibit *F* (the "Grading Plan™). The grading work shall be further subject to
Paragraph §(c).

(iv) Construct (A) the public and private atreets in front of and edjacent to
the Lots (the "Stroets”) so that vehicular access is provided between each of the Lots and & public
thoroughfare open for travel, and (B) the private alleyweys in the rear of the Lots (the
“Alleyways") (the Streets and Alleyways are sometimes referred to collectively in this Contract
as the "Roads"). However, Purchaser, at its own expense, shall be respensible for construeting
all on-Lot driveways (including pipe stems and private drives), and driveway aprons and tie-Ins
where on-Lot driveways meet the Streets or Alleyways. Purchaser shall also be responsible for
instatling all sidewalks, grassy sreas and leadwatks located in front of and adjacent to each Lot
and In the public or private right-of-way between the propenty iine of the Lots and the curbline of
the Streets, Such sidewalks, gmasy srens and leadwalks shatl be installed by Purchaser, at its
own expsnae, within thirty (30) days after Purchaser substantially complates construction of the
house to b located on the Lot, subject to reasonable extension for seasonal conditions, If
Purchaser doos not install any of these items within the me required, Seller shall have the right
to install any of the unfinished items and if Selier does so, Purchaser, within thirty (30) days after
written request by Seller, shail reimbutse to Seller the direct and reasonable costs incurred by
Seller to install theso items (in which case Seller shall provide copies of pald Invoices or other
reasonable supporting evidence to Purchaser with respect 1o the costs incurred by Seller), plus

_Neen percent {15%) for Seller's overhead In undertaking this work. If Purchaser fails to make

full reimbursement to Seller ns required under this Paragraph, then any outstanding sums shall be
dvontod Cure Costs under Paragraph 8{g)(}) and Suller may draw upon the Damage Fund in
accordunce with Parugraph 8(g)(ii) to pay those Cure Costs 8 if the Cure Costs had been
incurred under Paregraph 8(g)(i). The Damage Fund shall be not deemed to be a limitation upon
Purchaser's fiability for fallure to install the above items or pay any Cure Costs due to Seller.
Purchaser shall also be responsible for installing, at its own expense, al on-Lot sidewalks and
leadwalks. Seller, at Its own expense, shall install all gidewalke, grassy areas and ieadwalks in
the public or private right-of-way between the property line of common area parcels and the
curbline of the Streets.

(v) Install or cause to be installed public water and public sanitary sewer

lines in the rights-of-way of the Roads and stubbed to the property line of the Lots, provided that

Purchaser shall be responsible for the installation of water and sewer lines within the Lots,

{vl) Grant the necessary easements and install the necessery conduits to

" allow the extenslon ¢f gaa, elecirie, and cabte TV service to the Lots, provided that Purchaser

shall be responsible for the installation of all such wtility lines within the Low. Purchaser
acknowledges that Seller may be required to Install temporary utility facilities to service some or
ull of the Lots (including, without limitation, external propane tanks) as reasonably required in
connection with Seller's development plans,

(vil) Construct the storm drainage sysiem and stormwater detention
fhcility or facilitles which will handle the stormuyater runoff from the Property (the "Stormwater
Facllity"). At Seller's discretion, the Stormwater Facility may serve aa a sediment control pand
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Juring consiruction on the Clarksburg Projoct und be converted by Seller (o a permanent
stormwater management facifi at a later time,

(viii) Construct the community recreational facilitiss required by the Site

Plan ilhe "Coimuilﬁ ’lecreatlonal Facllitlea™). Purchaser shall pay to Seller the sum of #ilJF

Dollars (S- per Lot for ench Lot aequired by Purchasor under

this Contract as Purchaser's contribution towards the cost of the Community Recreational

Faclilles (the "Recreational Facilitles Contributlon”). The Recreational Facilities

Contribution shall be pald {n full by Purchaser to Selier no Inter than ninety (90) days after the

date of tho flnal settlement under this Contragt, 1f Purchaser (hils to pay the Recreational

Facilities Contribution by such date, then Seller may draw upon the Deposit to pay the

Recreational Facilities Contribution and Purchaser shall promptly pay to Seller any shortfall
between the amount of the Deposit and the amount of the Recreatianal Facilities Contribution,

(ix) Perform those other items of work which are designated as Seller's
responsibility on the Schedule of Development Responsibilities attached to and made a part of

this Contract ag Exhibit "G".

(b) (i) The Development Work may be staged over time by Seller and Seller
shall diligently pursue substantial completion of the Development Work as to each group of Lots
g0 s to colncide with or precede the pace and order of settlements as set forth in Exhibit "E",
For the purposes of this Contract, Streets shall be deemed to have been substantially completed
when the base paving and curb and gutter have been installed on the Streets in front of and
providing access 1o the group of Lots then to be acquired, Further, the Development Work 2s to
each group of Lots shall be deemed to have been substantially completed even though the
following items of the Development Work have not yet besn constructed, inatalled, or performed
(collectively, the "Post-Settlement Items™); the Alleyways, tho Stormwater Facility; the
Community Recreational Facitliies; common erea landsoaping and other improvements to
common areas; top paving and remalning improvements to the Streets (other than base paving,
curb, and gutter); items of a seasonal or cosmetic nature; and any other Development Work not
required for the issuance of building permits for the construction of houses upon the Lots then
being acquired, Settlements shall proceed in accordance with even though the Post
Seutlement items have not yei boen installed, constructed, or performed.

(il) The Post-Settlement ltemns shall be compieted az follows: With respect
to the Alleyways, Sellor and Purchaser shall coordinate their activities so that the Alleyways
behind the Lots shall be base paved by Seller no leter than thirty (30) days before the dats of the
first closing on the sale of & houss constructed on the Lots, provided that Purchaser shall give
Seller not less than sixty (60) days prier written notice of the date of such closing. All other
Post-Settlement Items shall be installed, constructed, or performed by Seller et such time during
Seller’s development of the Clarksburg Project as Seller may determing or the County ay
require. If, however, {A) any Post-Settlement ltema must be installed, constructed, or performed

“in order for Purchaser to obtain an occupancy permit or any other permit or governmental

approval for any house constructed by Purchaser, or (B) Seller fails to base pave any Alleyway by
the time required under this Paragraph 8(b)(ii), Purchaser shall give Seller written notice so
advising end Seller shall install, construct, or perform such Post-Settlement Item within thirty
(30) days after receiving the notice. If Seller fuils to do so, Purchaser may give written notlce to
Seller of Purchaser's Intention to take over and perform such Post-Seitlement Ttem iwself. If
Soller fails to commence such Post-Settlement ltem within seven (7) days after recelpt of such
notice, or if, following such commencement, Seller fails diligently to prosecute the work,
Purchaser may perform that Post-Settlement Item, If Purchaser Is entitled to perform and does
perform any Post-Séttlement Item pursuant fo this subparagraph, Seller shall reimburse to
Purchaser tho direct and reasonable out of pocket costs ineurred by Purchaser to perform the
work, plus fifteen (15%) percent a5 an administrative and overhead fee. The reimbursement shall
be due within thirty (30} days after written request by Purchaser, accompanied by written
evidence of the costs. If there is any disagreement between the parties as to the period that is
commercially reasonable to complets any such Post-Settlement Item, the matter shell be resolved
by the "Arbitration Engineer® provided for in Paragraph &(d). In no avent, howsver, shall Selter
be required to complets any Post-Settlement Item in less than five (5) business days after receipt
of Purchaser's notice advising of the item,
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(¢)  Inperfdlming its grading work, Seller shall place colnpacted fill within the
bullding pad on each Lot to the basement slab grade 2s shown for that Lot on the Grading Plan,
except that Seller shall place compacted fill to within one foot {1%), pius or minus, of the garage
slab ¢levations, as shown on the Grading Plan. Such compacted fill shall extend ten (10) feet
beyend the bullding pad, Ssller shall place non-structural fill on top of the compaoted i1, as
necessary, so that each group of Lots being acquired at any particular settlement balances as o
whole. A group of Lots shall be deemed to balance if no more 100 cubic yards of dirt within the

'+ Broup of Lots then being acquired remains to be removed and/or imported in connection with the

construction of Purchaser's houses upon those Lots (assuming that such houges are constructed at
the grades shown in the Grading Plan). Any excess dirt required to be removed from or imported
to a group of Lots in connection with the construction of Purchaser's houses (up to the limit set
forth above) shall be removed and hauled away from or imported to the Lots (as the case mnay be)
by Purchaser, at its sole expenss. Seller shall designate a site within the Clarkshurg Projest
where Purchaset may deposit or obtaln the excess dirt, At or before the time of each inspection
called for by Paragraph 8(d), Seller shall furnish to Purchaser certifications by a licensed
geotechnical engineer that the compacted fill placed on the Lots then being acquired was
compacted in accordance with customary Industry standards, The certifications shall run to the
benefit of both Seller and Purchaser. Seller shall be responsible for all sediment control
measures necessitated by Seller's grading work, but Purchaser shall be responsible for all
sediment control measures necessitated by Purchaser's construction of houses, including, without
limitation, the proper maintenance of any sediment control devices located outside of the
Property which serve a Lot or Lots, as such devices are {dentified by Seller to Purchaser at the
Lot inspection pursuant to Paragraph 8(d) or from time to time thereafter (" Off-Lot Sediment
Control Devices”). To the extent that any Off-Lot Sediment Contro! Devices service some or
ull of the Property as well as other portions of the Clarksburg ProJect which are not part of (he
Property, Seller shall reasonably apportion the maintenance responsibilities and/or maintenance
costs for such shared Off-Lot Sediment Control Dovices among the ownera of the property
served by such Off-Lot Sediment Control Devices. Purchaser shall have a right of entry upon
such other portions of the Clarksburg Project in conncction with any of its maintenance
responsibilities for Off-Lot Sediment Control Devices subject to the provisions of Paragraph
18(d) of this Contract, and Purchaser shall coordinate {ts activities on such other portions of the
Clarksburg Project with Seller prior to Purchaser's entry thereon. Purchaser shall promptly
perform its proportionate share of maintenance responsibilities with respoct to, and/or pay a pro-
rala share of the malntenance costs of, such shared Off-Lot Sediment Control Devices and Seller
may draw upon the Damage Fund if Purchager i¢ in breach of the foregoing, The Damage Fund
shall be not deemed to be a limitation upon Purchaser's Nability for such breach. Purchaser, at its
own cost, shall post the bonds required by the County in connection with Purchaser's sediment
control responsibilities and, upon settlement on each group of Lots, shall cooperate with Seller to
obtain release at the earliest possible time of Seller's grading and sediment controi bonds relating

to such Lots,

{d)  Prior to settiement on any group of Lots, Seller and Purchaser shail jointly
inspect the Development Work which is required to be substantially completed for settlement on
such Lots. As a result of their inspection, the parties shall jointly prepare & "Lot Inspection
Report”, in substantially the form attached to this Contract as Exhibit "H*, setting forth all items
of the Development Work so (napested which require sorrestion of completion, Among other
things, the Lot Inspection Report shall include all damage noted to the curb and gutter of Roads
adjoining the Lots and any other off-Lot improvements installed by Seller adjoining the Lots then
10 be acquired, Seller shall perform the Lot Inspection Report items within a reasonebls time
after the inspection, subject to extension for Force Majeure as defined in Paragraph 9(¢). No
settlemont shall be delayed by the fact that Lot Inspection Report items remain 1o be performed
unleas the outstanding {tems affect Purchager's ability to oblain building permits for the Lots then
to be acquired, If the parties are unable to agres whether any item should be placed on the Lot
Inspection Report, the parties together shall selast a dlalnterested professional enginser leansed
in the Stato of Maryland to resolve the lsaue (the *Arbitration Engineor"), The Arbliratlon
Engineer shall have at least ten (10) years experience in land development matters, If the parties
aro unabla Lo agree upon the sslsction of the Arbitration Engineer, then, upon the application of
sither party, the Arbitration Bngineer shall he uppointed by tho President of the Maryland
Chapter of the American Society of Civil Englineers. The decision of the Arbitration Engineer
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shall be binding upon the pﬁ'ufea. The parties shall equally pay the fhes of the Arbitration
Engineer. Upon the joint indBection of the Development Work required for settlement on each
group of Lots, Purchaser shall be deemed to have accepted such Development Work (including,

without limitntion, the grading, illing, and compaction work performed on those Lots) nnd Seller
shall have no further obligation or liabiliiy to Purchaser with respect to such Development Work,
except for (1) the items specifically set forth on the Lot Inspection Report, (li} the hems to be
performoed ufler sottlement In uocordance with Paragruph 8(b), and ({i) latent defocts not
reasonably discaverable during the inspection, However, Seiler shall have no obligation or
liability to Purchaser for latent defects in eny filling or compaction work,,provided that the work
i8 the subject of a geotechnical certification firnished o Purchaser under Paragraph 8{¢). In the
event of such a latent defect, Purchaser shall look solely to the geotechnical engineer furnishing
the erroneous certification, If any Alleyway is not base paved prior to settlement as contemplated
in Paragraph 8(b)(ii), then the inspection of such work shall take place within seven (7) days after
Seller gives Purchaser written notice of the substantial completion of the work and the terms of

this Paragraph §(d) shall epply to such work when inspected.

(e)  With respect to any Lot purchased under this Contract, Purchaser, at its
sole cost, ahall perform all itema of work which are designated as Purchaser's responsibility on
the Schedule of Development Responsibilities attached as Exhibit."G"

(fy  Purchaser shall be responaible for eny damage to the Roads and any other
off-Lot improvements constructed by Seller which is caused by Purchaser or its agents,
employses, contracters, subcontractors, suppliers or invitees (collectively, "Purchaser's
Agents"). From tima to time, within three (3) business days after written request by Seller, the
pattiea shall jointly re-inspect the Roada and other offiLot improvements adjoining Lots upon
.which houses are under construction or upon which houses have been completed within the past
sixty (60) days. For those Lots upon which a house has been completed, the parties shall
complete a **Lot Completion Report" in the form attached to this Contract as Exhibit "[*. Any
damage t0 improvements ot landscaping installed by Seller in the public right-of-way between
the property line of the Lots and the bed of the Roads which is noted during the re-inspection
shall be deemed to have been caused by Purchaser or its Agents and shall be Purchaser's
responsibility under this Paragraph 8(f), unless () the same damage was noted on the Lot
Inspection Report prepared as a result of the original inspection of these improvements, or (i)
Purchaser shows with reasonable certainty that a party other than Purchaser or its Agents caused
the damage, If Seller elects to install street lights or street trees prior to the completion of
Purchaser’s house construction, Purchaser shall take special precaution to avoid damage to these
items. Purchaser shall not park or store any equipment, building materials, construction vehicles,
trailers or the like upon the Roads, the Lots not yet acquired by Purchaser, ot other portions of
the Clarksburg Project, except as permitted under Paragraph 8(p), and shall not travel upon the
Roads with other than rubber-tired vehicles, Purchaser shall comply with ali legal requirements
related to its construction of houses upon the Lots, including, without limitation, the sediment
control requirements of the County and "speclal protection area” measures imposed by the
County, shall maintaln its construction site in an orderly, neat, and safe condition, and shall keep
the Roads free from mud, dirt, and silt genorated by its construction ectivities. Purchaser shall
use commercially reasonable offorts to comply with the Build Americs Beautiful Guidelines
attached to and made & part of this Contrect as Bxhibit "R®. All construction waste resulting
from Purchaser's activities shall be promptly disposed of by Purchaser at a site not located within
ar adjoining the Clarksburg Project. Purchaser shall cause Purchaser's Agents to comply with the
restrictions binding upon Purchaser under this Paragraph $(f). Upon acquiring each Lot and until
conveying such Lot and the house constructed thereon to a third party home buyer (a "Home
Buyer™), Purchager shall be responsible for any damage or destruction to any trees located on the
Lot caused by Purchaser or Purchaser's Agents,

(8 () If any demage occurs which is Purchasers responsibility under
Puragraph 8(f) or if Purchaser otherwise dsfaults under Paragraph 8(f), then, provided that
Putchuser fulls to repalr the damage or cure the defhult 1o Seller's reasonable satisfaction within
three (3) days alter notice by Seller, Seller shali have the right (but not the obligation) to repair
the damage or cure the default, as the case may be. However, in the case of a bona fide
emergency, unaafe condition, or citation by any govemmental authority requiring more prompt

Aaction, Seller may exercise its right of sclf-ﬂelp without giving the three (3) day notice to
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Purchaser but with such priot notice as may be practicable under the ciftumstances. If Selier
repairs the damnage or cures tﬁb default, Purchaser shall pey to Seller the direct and reasonable
out-of-pocket costs incurred by Seller to effect the repair or cure, plus fifteen (15%) percent as an
administrative and overhead fee (the "Cure Costs™). Such payment shall be due within fifteen
(15) days sfter written demand by Selter, sccompenied by reasonable documentation supporting
the Cure Costs,

(ii) To securs Purchaser's obligations under this Paragraph 8(g),
Purchaser, at the time of each settlement, shall place in éscrow with the Seltlement Agent the
sum of SNSRI, Dollacs (SREEIG) in cash per Lot then being acquired s a fund
against which Seller may draw for the payment of Cure Costs (the "Damage Fund"), The
Damage Fund shall be in addition to the price for the Lots and any other sums which Purchaser is
obligated to deliver at settlement, The Settlement Agent shall place the Damage Fund in an
interest bearing federally insured bank account and accrued ‘interest on such sum shall become
part of the Damage Fund, [f Purchaser fails to pay any Cure Costs to Seller when required under
this Paragraph 8(g), the Settlement Agent, within five (5) days after Seller's written request, shall
disburse the Cure Costs to Seller from the Damage Fund, to the extent such funds are aveileble.
Seller shall simultaneously provide a copy of the request to Purchaser, Within seven (7) days
after any such disbursement from the Damage Fund, Purchaser shall replenish the Damage Fund
so that it is restored to the full amount which existed immediately prior to the disbursement.
Purchaser's failure to replenish the Damage Fund shail be a default under this Contract. Within
sixty (60) days after Purchaser's completion of all construction on the Lots and provided that
Seller has no unsatisfied claims for the payment of Cure Costs, the Settlement Agent shall return
the batance of the Damage Fund, if any, to Purchaser. The Damage Fund shall be not deemed to
be 2 limitation upon Purchaser's liability for damage to the Roads or other off-Lot improvements,
for sediment control violations, for damage to or destruction of trees, or for any default by
Purchoser in its obligations under Paragraph 8(f). The Damage Fund shall also secure
Purchaser’s obligations under Paragraphs 4(b), 8(a)(iv), 8(c), 8(n)(ii), and 8(p) and the terms of
this Paragraph 8(g)(li) shall epply equally to draws upon the Damage Fund made by Seller
pursuant to those provisions.

() () The Property is, or prior to the first settlement will be, subject to
charges secured by n lien against the Property which are intended to cover or defray the cost of
the construction and installation of all or part of the public water and sewer systems constructed
within the Clarksburg Project (the "Water and Sewer Charges™), The Water and Sewer
Charges are or will be imposed pursuant to a Declaration of Water and Sewer Charges recorded
among the Land Records of the County (the "Water and Sewer Declaration”) and shall be
payable by Purchaser and all Home Buyers to & private utility company or other assignee of
Seller (the "Utllity Company"). BEach Lot shall be subjected to the Water and Sewer
Declaration at or before the time of seitlement on that Lot. A draft Water and Sewer Declaration
is attached to and made part of this Contraot as Exhibit "J-1". Purcheser acknowledges that such
Water and Sewer Declaration s subject to revision and, if so, the Property shall bo aubjost to the
Water and Sewer Declaration as so rovised, provided such revision does not increase the Water
and Sewer Charges payable by Purchaser. Purchaser agrees to (A) incorporate into all of its
contracts with Home Buyers a notice of the Water and Sewer Charges {n substantially the form
attached to and made a part of this Contract as Bxhibit \J-2" (the "Water and Sewer Charges
Notlee"); (B} provide each Home Buyer with & copy of the Water and Sewer Declaration, and
(C) lnworporate into all deeds conveying Lots to Home Buyers s provision stating that such
conveyance is subject to the Water and Sewer Declaration, including the applicable recording
references for the Water end Sewer Declaration recorded against the Lot being conveyed,
Purchaser acknowledges its receipt of ths Water and Sewer Charges Notice {n connection with ils
purchase of the Lotd under this Contract. Purchaser shall provide its Home Buyers with any
amended Water and Sewer Charges Notice and/or Water and Sewer Declaration which may from
time to time be provided to Purchaser by Saller, Purchaser shall provids to Seller and/or the Unility
Company, promptly upon request from either party, coples of deeds and settlement statements
between Purchaser and Home Buyers and copies of use and ocoupanoy permils for houses
constructed on the Lots,

(1) Purchaser shall pay to Seller at the time of each settlement under this
Contract & user connection fee for water and gewer facilities in the amount of
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m Dollars &F. per Lot (the "Counection Fee'!):for each Lot acquired
y PU . The ConnectidiRee is separate from the Water and Sewer Charges.

(i) To expedite the extension of sewer and/or water service to the
Property or other portions of the Clarksburg Project, Seller may construct certain sewer and/or
water improvements that would otherwise be constructed by the County or by the Washington
Suburban Sanitary Commission (the "WSSC"), If Seller constructs such improvements, Seller
may teceive credits that can be surrendered to the WSSC in payment of the Systems
Development Charges {("SDC") which will be due to the WSSC in connection with the
construction of Putcheser's houses on the Property (*SDC Credits™). In all events, Purchaser, at
its own cost, shall be responsible for paying the SDC due in connection with the construction of
such houses. If Seller recsives SDC Credits and if Seller 30 chooses in its sole discretion, Seller
muay assign to Purchaser, at or after any settlement, SDC Credits in an amount not to exceed the
amount of the SDC that will be required to be paid to the WSSC for the Lots then being acquired
by Purchaser and Purchaser shall simultaneously pay to Seller, in cash, an amount equal to the
amount of the SDC Credits being assigned. If SDC Credits have not been previously assigned to
Purchaser for any particular Lot, Purchaser shall notify Seller when Purchaser is ready to pay the
SDC for that Lot and shall refrain from paying the SDC for & period of seven (7) days after
glving the notice to allow Seller a final opportunity to assign to Purchaser SDC Credits with
tespect to such Lot. If Seller makes any assignment of SDC Credits under this Paragraph, Seller
shall furnish to Purchaser roasonable documentation evidencing Seller's ownership of and right to
nssign the SDC Credits and the WSSC's willingness to aceept the SDC Credits in payment of the

spc,

()  Purchsser acknowledges that the Property is proposed to be included
within the Clarksburg Town Center Development District (the "Tax District™), a special taxing
district which may be created by the County, Purchaser further acknowledges receipt of natice of
the Tax District in the form attached to and made a part of this Contract as Bxhibit "K* (the "Tax
District Notice"). If the Tax Distriot is established, Purcheser and each subsequent owner of a
Lot will be liable to pay annually any special assessment and/or special tax imposed under
Chapter 14 of the Montgomery County Code (the "Tax District Assessment"), Purchaser agroes
to incorporate Into ell of it contracts with Home Buyers or any other purchasers of Lots the Tax
District Notice in substantially the form gs set forth In Exhibit *K". Purchager acknowledges that
the amounts of the Tax District Assessment set forth in the Tex District Notice are estimates only
and subject to change from time to time. Purchaser shall provide its Home Buyers or any other
purchasers of Lots with any amended Tax District Notice which may from time to time be provided
to Purchaser by Seller,

() () Seller hag created or will create a homeowners association (the
"Assoclation") for the purpose of facilitating the orderly and cohesive development end use of
the residential communities of the Clarksburg Project. Among other things, the Association will
administer certain covenants and will own, operate and meintain certain common sreas and
common facilities located within the Clarksburg Project, Seller has recorded or will record &
declaration of covenants with respect to the Association among the land tecords of Montgomery

" County, Marylond (the "Assoclatfon Declaration™). Each Lot shall be eubjected to the

Association Declaration at or before the time of sattlement under this Contract on such Lot. The
Association Declaration shall obligate homeowners within the Property to pay nssessments for
the expenses of the Association end other purposes identified in the Association Declaration
("Assoclation Assessments"). As a "Participating Builder”, Purchaser shall pay an Association

- assessment of (NINNEEEND ! 1=s (SR per Lot (the “Association Contribution™). The

Association Contribution as to each Lot shall be paid by Purchaser at the time of settlement
under this Contract. In addition to the Association Contribution, Purchaser may becoms
obligated 10 pay the full assessments levied by the Association for & Lot under certain
circumstances as are set forth in Section 5.7 the Association Declaration. Prior to the date of this
Contract, Seller furnished to Purchaser draft copies of the Association Declaration and other
governing doouments for the Association (coliectively, the "Association Documents™),
Purchaser had had the opportunity to review and to sat{efy itself as to the Assoclation Documents,
Purchaser is aware that the Association Documents are subject to review and approval by the
County. Seller may make and Purchaser shall pe bound by such changes, additions and deletions
to the Association Documents as Seller may fleem necessary or appropriate, provided that the
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changes, additions or doletio s do not materially and adversely affect development of the
Property in acoordance with i Site Plan, In the event that Seller desires to make any changes,
ndditions or deletions to th& Associstion Declaration aller any settlement, Purchaser shall
promptly execute such consents as Seller may reasonably require to subordinate the Lots
acquired by Purchaser to the operation and effect of the Association Declaration as amended. In
eccordance with Section 11B-107 of the Real Property Article of the Annotated Code of
Marytand, as amended, Purchaser acknowledges receipt of the following notice:

NOTICE

THE SELLER 18 REQUIRED BY LAW TO FURNISH YQU AT OR BEFQRE
THE TIME THE CONTRACT IS ENTERBD INTO, OR WITHIN SBVEN (7)
CALENDAR DAYS OF ENTERING INTO THE CONTRACT, ALL OF THE
INFORMATION LISTED IN SECTION 11B-107(t) OF THE MARYLAND
HOMEOWNERS ASSOCIATION ACT. THE INFORMATION IS AS FOLLOWS:

{1) THE NAME, PRINCIPAL ADDRESS, AND TELEPHONE NUMBER
OF THE VENDOR AND OF THE DECLARANT, IF THE DECLARANT IS NOT THE
YENDOR;

(2}  ADESCRIPTION OF:

* THE LOCATION AND $IZE OF THE DEVELOPMENT, INCLUDING
THE MINIMUM AND MAXIMUM NUMBER OF LOTS CURRENTLY PLANNED
OR PERMITTED, IF APPLICABLE, WHICH MAY BE CONTAINED WITHIN THE
DEVELOPMENT; AND

* ANY PROPERTY OWNED. BY THE DECLARANT OR THE
VENDOR CONTIGUQUS TO THE DREVELOPMENT WHICH IS TO BE

DEDICATED TO PUBLIC USE; AND

* A COPY OF THE BYLAWS ANﬁ RULES OF THE PRIMARY

DEVELOPMENT, AND OF OTHBR RELATED DEVELOPMENTS, TQ THE
EXTENT AVAILABLE, TO WHICH THE PURCHASER SHALL BECOME

i & At Y A ¥ 4 Rkl bl b W h

OBLIGATED ON BECOMING AN OW'NBR OF THE PROPERTY, INCLUDING A
STATEMENT THAT THESE OBLIGATIONS ARE ENFORCEABLE AGAINST AN
OWNER AND THE OWNER'S TENANTS, IF APPLICABLE.

fh\ Ssller will pmuMA to Purcheser a document Mmfmnino discloguras
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ebout the Assoeiatlon that Purchaser is required to give to Home Buyers in accordance with
Section 11B-105 of the Maryland Homeowners Assooiation Act (the "Aseoclation Disclosure
Statement™). At or before the time that Purchaser enters into a contract with 4 Home Buyer for
the gale of a Lot, Purchaser shall provide the Home Buyer with the Association Disclosure
Statement and 3}35” obtain ﬂ'cm the Hﬁmv auyor a written uvkﬁv't'v'lwgmuvut that the
Association Disclosure Statement wag recaived, Purchaser shall provide Seller with a copy of
such written acknowledgment.

{x)  Purchaser covenants o follows (i) upon commencing construction of any

n If'lﬂﬂ Dnmhae-r shall dilloanily and memmnantibe tha amectmiatian fa samnlation
FIVELRY) 4 MEVEHGIWE JHSU WIHEVHUY SlJ H\"lllll“uuﬂl! luuawuw MUV WAL W MVALWE W WH‘HIUHU“.

and (1i) the development of the Property shall be in accordance with the Site Plan, including,
without limitation, any on-Lot landscaping plans made a part of the Site Plan,

Iy, At all timea, uny modol home nonstruciad upon ¢ Lot (Including
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{m) Al of before the date of this Contrast, Seller has furnished 1o Purchaser 2
copy of the guidelines which shall govern the exterior appearance of the improvements o be
copstrucled within the Clarksburg Project (the "Deslgn Gulde!lnes") The Doalgn Gmdelmea

ann fivihas (dantiflad am Bokills 8T nHAA‘A.rl mel rannda alilia Mo Afan tha
arg dursier Igpntiiicd on RELG L attached 1 and mads 4 pant of this Contract. Aller the date
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of this Contract, Seller shall hilve the right to change the Design Guidellnés and Purchaser shalt
bo bound by the change, However, unless otherwise roquired by the County, no change in the
Design Guidelines shall be binding upon Purcheser as concemns houso designs spproved in
accordance with Paragraph 8(n) before the change is effected. Approvals of Purchasers house
deslgns and any other deslgns for the inltial construction of improvements upon the Lots that are
duly given In aecordunco with Puragraph 8(), ghall be binding upon Soller, any successor parsan
or entily responsible for desigh review in the Clarksburg Project, and their respective
representatives. Purchaser may not be required to amend or modify any such approved designs
that would result in & material increase to Purchaser's costs of construction on the Lots,

(n) (i) The architecture, design and exteriar features of the impravements that
Purchaser intends to construct or install upon the Property require the approval of Seller. Before
commencing the construction or installation of any buildings, structures or other improvements
upon the Property, Purchaser shall submit to Seller, and obtain Sellers written approval of, plans
and specifications showing in reasonable detail the architecture, design, and exterior features of
such proposed improvements including, without lmitation, sits, grading, and lendscaping plans
(such plans and specifications being referred 1o as "Plans"), Any Plans which require

. Bovernmental approval shall be submitted to Seller for review and approval prior to their

submission to the epplicable governmental authority whose approval ls required. All Plans
submitied to Sefier shail comply with the Preliminary Plan, the Site Plan, the Design Guidelines,
the Association Documents, all applicable governmental requirements, and all matters of record
affecting the Property (collectively, the "Governing Standards"). Following this submission,
Purchaser shall fumnish to Seller such additional materials and information about the exterior of
Purchaser's proposed improvements aa Seller may reasonably request. The additional materials
and information shall be furnished within seven (7) days after Seller's request, Seller shall grant
or deny its approval of the Plans, in its sole and absoluts discretion, by written notice to Purchaser
given within thirty (30) days after the date on which Seller receives a complete set of the Plans, If
Seller denies approval, Purchaser shall make appropriate revisions to the Plans in order that Seller's
objections can be satisfied, If Seiler fails to epprove or object to the Plans in writing within thirty
{30) days after receiving a complete set of the Plans from Purchaser, Seller shall be deemed to have
approved the Plens, provided that, when submitting the Plans 1o Seller, Purchaser gives Seller a
written notice expreesly stating in capital letters as follows: "THE ENCLOSED PLANS ARE
BEING SUBMITTEDR TO YOU FOR YOUR APPROVAL IN ACCORDANCE WITH
PARAGRAPH 8(n) OF THE REAL ESTATE SALES CONTRACT BETWEEN US DATED
[INSERT DATE OF THIS CONTRACT]. IF YOU FAIL TO APPROVE OR OBJECT TO
THESE PLANS IN WRITING WITHIN THIRTY (30) DAYS FROM YOUR RECEIPT OF
THESE PLANS, YOU WILL BE DEEMED TO HAVE APPROVED THE PLANS." The
Plans as approved by Seller shall not be materially modified without Seller's prior written approval,
such approval not to be unreasonably withtheld or delayed, Seller is reviewing the Plans solely for
its own purposes and Seiier's approval of any Plans shall not be construed as s representation or
warranty by Seller of the structural or functional adequacy of the matters detatled in the Plans, the
fitness of the improvements for their intended purposes, the conformity of the improvements with
applicable zoning or building codes, restrictions of record, or other legal requirements or as to any

- other matter whaisoever, Seller, at its sole discretion, may assign its design review and approval

rights hereunder to a deaign review committes, community architect, or similar entity as may be
esteblished for the Association and/or the Clarksburg Project.

(i) All improvements constructed or installed on the Property by
Purchaser shall be in accordance with the Governing Standards and with the Plans for such
improvements approved In writing by Selier, Without limiting the generality of the foregoing,
Purchaser shall strictly adhere to the impervious area caleulations established for the Lots as set
forth in the Design Guidelines, Within thirty (30) days after Purchaser substantially completes
construction of houss upon a Lot, Purchaser shall provide Seller with a copy of as-built plans for
such house, certifled by a ticensed engineer, setting forth the Impervious areas within the Lot, If
any building materinl samples with respect to the Improvements have boen submitied to and
approved by Seller, the building materials actually uaed by Purcheser shalt be in strict accordnnce
with the samples so approved. Improvements constructed or installed by Purchaser, including,
without limitatlon, any landscaping elements, which do not conform to the Goveming Standards
and approved Plons shall be removed, altered or replaced by Purchaser, at its sole cost, so that

i A oy Tha moee PRI P v |
such improvements ars made to conform {6 the same. The removal, alterations or replacements
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shall be completed within fiftden (15) days after written demand by Seller. If, however, such
work 1s not reasonably susofitible of being completed within the fifteen (15) day period,
‘Purchaser shall have such additional time to complete the work as may be reasonable, provided
that Purchager commences the work within the fifteen (15} day period, diligently prosecutes the
work thereafier, and in all events completes the work within forty-five (45) days after Seller's
demand. If Purcheser fails to complete such work as provided in this Paragraph, Seiler shall
have the right to do so. If Seller does so, Purchaser, within ten (10) days aRer written request by
Seller, shall reimburse to Seller the direct and reasonable costs incurred by Seller to complete
such work (In which case Seller shall provide coples of pald involces or other reasonable

supporling evidtnce to Purchuser with respect to lhe costs Incurred by Seller), plus fiftesn
percent (15%) for Seller's ovethead in undenieking this work, 1f Purchaser fails 1o make Ml
reimbursement to Seller as required under this Paragraph, then any outstanding sums shall be
deemed Cure Costs under Paragraph 8(g)(i) and Seller may draw upon the Damage Fund in
accordance with Paragraph 8(g)(ii) to pay those Cure Costs as if the Cure Costs had been
incurred under Paragraph 8(g){(i). The Damage Fund ghall be not deemed to be a iimitation upon
Purchaser's liability for failure fo consiruct or install improvements in accordance with the
Goveming Standards and approved Plans or any other default by Purchaser in its obligations
under this Paragraph,

(0)  Seller reserves the right, without Purchaser's consent or joinder, to amend
the Preliminary Plan or Site Plan a3 they relete to any land other then the Property, provided that
any such amendment shall not materlally increase Purchaser's costs of constructing its house
product on the Property. Any street names shown it the Preliminary Plan or Site Plan are subject
to change by Seller, in its sols and absolute discretion. Purchaser shall not sesk to amend the
Preliminary Plan or Site Plan.

{p)  Except for tests and studies conducted on the Property under Paragraph 18
below, Purchaser shall not perform any work on any Lots not yst acquired by Purchaser, Further,
except as provided in this Paragraph 8(p), Purchaser shail not locate any trailer or store any
equipment or materials on such Lots or on any other portion of the Clarksburg Project. Seller shall
meke available to Purchaser a staging area for Purchasers construction trafler, construction
equipment and building materials, Upon Purchaser's use of the staging area, (i) Purchaser shall
maintain the staging area in an arderly, neat, and safe condition, () Purchaser’s use of the staging
area shall be at Purchaser's sole risk and Seller shall not be responsible for any theft or damage to
Purchaser's personal property, (iil} Seller shall have the right to relocate the staging area upon thirty
(30) days' prior notice to Purchaser, and {iv) upon the earlier of such relocation or fifteen (15) days
afler Purchaser substantially complotes its construction on the Property, Purchaser shall remove all
of its equipment and materials frorn the steging area and restore the area to substantinlly the
condition it was in immediately prior to Purchaser's use of the area, Seller may draw upon the
Damage Fund if Purchaser i In breach of this Paragraph. The Damage Fund shall be not deemed
1o be a limitation upon Purchaser's lability for such breach.

( (i the tims of each seitlement, Purchaser shall pay to Seller a
ollarg (Smer Lot for each Lot then being acquired (the
"Advertising Contribution™), to be appli a community-wide advertising program for
Clarksburg Town Center. Seller shall have sole and exclusive discretion to formulate and
implement the advertising program for the Clarksburg Project and to apply the Advertising
Contribution  eccordingly,  With respoct 10 Purchaser's own sdvertising program, all
advertisements proposed o be disseminated and all marketing signs proposed to be erected by ot
on behalf of Purchaser with respest to the Property shall be fn accordance with all applicable
laws and governmental regulations and shell be subject to Seller's prior writien approval.
Further, the proposed location of any such marketing signs shall be subject to Seller's prior
wrltten approval, Suoh approvals shall not be unreasonably withheld or delayed. Sslier may, at
Purchascr's expense, (i) romove any signs erected by Purchaser that Seller has not approved, or
{ii) remove any signs which, In Seller's sole opinion, are no longer required to promote the saie of
Purchascr’s houses on the Property, provided thet Purchaser fails to remove such signs within 24
hours ulter being requosted by Soller to do so. All of Purchaser's advertising shall set forth in a
conspicuous manner the Clarksburg Town Center name and logo (or such other marketing name
and logo for the Clarksburg Project a8 may be sslected by Selier) and Purchaser sheil not identify
its development and construction activilies with respect to the Property by any other name unless
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otherwise explicitly agreed u:l in writing by Seller. At all times that Biurchaser is merketing
homes upon the Property. Pulthaser shall maintain a display of its homes and & supply of its
promotional material in the ¥itor's Center for the Clarksburg Project. Such display shall be
reasonably satisfactory to Seiler Within thirty (30) days after written reguest by Seller made
from time to time, Purchaser shail pay to Seller & pro rata share of the “reasonable expenses
incurred by Seller to operate and maintain the Visitor's Center. Seller shall provide to Purchaser,
within fifleen (15) days after the date of this Contract, an estimated budget setting forth
Purchager's pro rata share of such expensss. During the marketing period and prior to the
opening of Purchaser's mode! home(s), Purchaser's representative shall gecupy a portion of the
Visitor's Center, as designated by Seller, during normal sales hours for the purpose of providing
information about Purchasers housing product, Purchase acknowledges that it is femiliar with
Scller's policies and procedures regarding displays, exhibils and other promotional items to be
used in the Visitor's Center and ghall abids by and comply wlth such pchctcs and prosedures os
may be modified from time to time by Seller,

(1) Purchuser shall fully eooperute with alf outside rea! estute brokers and
affer n markot rute aolling vomminsion for thoir services, Purchuver whall not teko any direct
uetlon that ronsonubly could be antleipated (o harm, diminlsh or adversely uflect the positive
relationship between the general brokerage community and the Clarksburg Project, Purchaser
sholl promoie realior cooperation in the Clarksburg Project by dlsplaying *Brokers Warmly
Welcomed" in all print and electronic media advertising, Nothing in this subparagraph shall be
deemed {o create any obligation or lability on the pant of Seller with respect to the payment of
uny brokerage commissions In the sale of a Lot by the Purchaser and Purchaser shall indemnify,
hold harmless, and defend Seller against ell loss, liability or expenss, including reasonable
altorneys’ fees and litigation costs, incurred by Seller resulting from any claim related to any such
brokerage commissions.

‘ [{4] If any sutn becomes due from either party (the “Payor") to the other party
(the “Payee™} under this Pacagraph 8 and the Payor fails to pay the sum 2s and when required,
the outstanding sum shall besr interest from its due date until paid at the "Prime Rate" plus three
percent (3%). The term "Prime Rate" means the prime rate of interest for large money oenter
banks as published in the Money Rates section of the Wall Street Journal as of the date closest to
(but before) the due date of such sum, 'If the Wall Street Journal ceases to publish such rate, the
Prime Rale shall be determined by reference to such other business newspaper or periodical that
regularly publishes such rate as may be selecied by the Payee.

(3} (I} Purchaser acknowledges that, prior to the date of this Contract, it was
advised by Seller of the matters set forth in Bxhibit "M attached to and made a part of this
Contract. Purchaser shall mako all disclosures to its Home Buyers required by epplicable law in
the sale of homes upon the Property, including, without IImitation, (i) notices end disclosures
required under the Maryland Homeowners Association Act (including the Association Disclosure
Statement), (ii) the Water and Sewer Charges Notioe, (iii) the Tax District Notice, and (iv) the

" Special Protection Area disclosure required pursuant to Section 40-12 of the Montgomery

County Code, which Special Protection Area disclosure shall be substantially in the form
attached to and made u part of this Contract as Bxhibit *N". Within thirty (30) days after entering
into any sales contruct with a Home Buyer for a Lot, Purchaser shall provide Seller with a written
ucknowledgement signed by the Home Buyer of (he Home Buyer's receipt of the Association
Disclosure Statement and true and complots copies of the notices referenced as items (i) through
(iv) above, each signed by the Home Buyer., Purchaser shall be responsible for ali
representations made by Purchasse and its agents to Home Buyers and lessees of homea upon the
Property and Purchaser shall indemnify Seller for ell loss, tlability or expense, including
attorneys' fess, incurred by Seller as & result of any breach of Purchaser’s obligations as set forth
in this subparagraph, Prior to Purchaser commencing sales of Lots to Home Buyers, Purchaser
shall provide Seller with a sample form of sales contract including all addends thereto that
Purchaser intends to use for the sale of Lots, Thereafter, Purchaser shall promptly provide Seller
with any material amendments to such form of sales contract or addenda, Upon the reasonable
request of Seiter and/or the Utility Company as may be made within two (2) years after the date
on which Purchaser settles on & Lot with Seller, Purchaser shall also promptly provide the
requesting party with coples of the exscuted sales contract between Purchaser and the Home
Buyer for such Lot. Such executed contract may be redacted to delete speciffc business terms but
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in all events the contract shall identify all provislons relating to the tequired notices and
disclosures referenced in this, Paragraph 8(s). Seller is reviewing Purchaser's sales contracts
solely for its own purposes andl buch review shall not be construed s a representation or warranty
by Seller of the legal sufflciency or factual accuracy of any matters set forth in Purcheser's sale;
eontracts or g3 to any othar matter whotsoever,

(il) Within thirty (30) days afier the end of ench calendar year quarter,
Purchaser shall provide to Seller a written report certifying (A) all Lots for which Purchaser has
entered into saled contracts with Home Buyers during the preceding quarter, or (B) that Purchaser
did not enter into any sales contracts for Lots with Home Buyers during the preceding quarter,
For each Lot that has been placed under eontract, the quarterly report to Seller shall identify the
lot and block number, address, and name of the Home Buyer. Purchaser's obligation to provide
E:ller with the foregoing quarterly szles report shall continue until Purchaser has sold all of the

ts, '

) If Purchaser at any time deems it necessary to file a plat of resubdivision
with rospect to all or any portion of the Property, such plai(s) of resubdivision shall be subject to
Seller's review and written approval prior to submission of the such proposed plat(s) to the
appropriate governmental authorities, All costs associated with any such plai(s) of resubdivision,
including, without limitation, preparation and recording charges, shall be Purchaser's sole
responsibility. No such plat(s) shall change the number of Lots comprising the Property or
materiatly or edversely impact eny portion of the Clarksburg Project other than the Property.

9. DEFAULT

(2)  If Seller fails to settle on any Lots when required by this Contract, or if
Seller shall otherwise breach or default under any of the provisions of this Contract, Purchaser’s
sole remedy shall be either (i) to receive a refund of the Deposit, following which this Contract
shall terminate and the parties shall be relleved of all liability o each other, or {ii) to seek
specific performancs of this Contract. Purchaser shall not be entitled to seek or recover dameges
from Selier for any broach or default under this Contract. Despite the foregoing, if Seller
breaches or defauits In tho performance of any of Its obligations under Paragraphs 8, 14, or 16
which are required to be performed after settlement, Purchaser may oxercise any and all rights
and remedies, at law or in equity, which may be availeble for such breach or defaul.

(b)  [f Purchaser fails to settle on the Property when required by this Contract,
or {{ Purchaser shall otherwise breech or default in the performance of any of its obligations to be
performed under this Contract at or prior to settlement, the Deposit shall be delivered by Escrow
Agent to Seller as complete and liquidated damages and as Seller's sole remedy for Purchaser's
breach or default. Thereafter, thia Contract shell terminate and Seller and Purchaser shall be

-relieved of further liability under this Contract, at law or in equity. Seller and Purchaser

acknowiedge that it would be extremely impractical and diffieult to asoertaln the actual damages
which would be suffered by Seller If Purchaser fails to consummate the purchase of the Property
as and when contemplated by this Contract, Seller and Puschaser have considered carefully the
loss to Seller occasioned by taking the Property off the market as & consequence of the
negotiation and execution of this Contract, and the other damages, genersl and specific, which
Seller will suffer as & result of Purchaser’s failure to settle and Seller and Purchaser have
determined that the amount of the Deposit Is a fair and reasonsble estimate of those damages,
Despito the foregoing, the liquidated damages provisions of this Paragraph 9(b) shall not apply to
any breach or default by Purchaser in its obligations under Paragraphs &, 14, 15, 16, 18(d), 29,
30, and 31, and Seller may oxercise any and all rights and remedies, at law or In equity, which
may be nvallabie for any such breach or default,

(c)  Neither Seller nor Purchaser shall exercize any rights and remedies for the
other party's breach or default under this Contract unless it has first given written notice to the
other party speoifying the breach or default and the other party fails to oure such breach or default
within ten (10) days after the notice is given. The ten (10) day notice and cure period, however,
shall not apply to any fallure of Purchaser to settle a8 and when required under Exhibjt 'E" or to
post the Deposit as required under Paragraph 4(g).
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@) {MONALLY DELETED}

(&)  If Seller or Purchaser fuils to substantially complete any development work
required to be performed by such party under this Contract in & timely manner because of "Force
Majeure®, such party will not be deemed to be in breach or default under this Contract in regard to
such work, The term “Force Majeure" means delay caused by strikes, civil riots, war, casualty,
Acts of God, shortage of labor or materials, adverse weather conditions not rensonably
anticipated, act or fetlure 1o act of governmental authorities (including fallure or delay in issuing
negcegsary -“-pp““""‘. pv.""‘"'..l!s and vamvu}' or other causes be"ea"d Sellers or Purchaser's

teasonable control,

() In addition to any other breach or default of Purchaser hertunder, the
following shall be deemed events of default by Purchaser under this Contract for which Seller
may exercise the remedies in Paragraph 9(b) above: (i) Purchaser’s inability to pay its debts as they
become due, insolvency, or filing a petition for bankruptoy, or (ii) the suspension, revocation or
denial by applicedle govermnmental authorities of any license required to be held by Purchaser for the
construction of houses upon the Lots,

10. ADJUSTMENTS AT SE

(a) At each settlement, real estate taxes, including any Tax Distriot
Assessment, and the Water and Sewer Charges shall be adjusted to the date of settlement and
thereafter assumed and paid by Purchaser, Purchaser shall be responsible for the entire amount
of any development impact taxes imposed on a Lot. If the Tax District is subsequently
implemented, Purchaser shall be entitled, to the extent allowable under County law, to 2
credit/refund against any Tax District Assessment payable by Purchaser up to the full amount of
the development impact taxes paid by Purchaser. Purchaser shall be responsible for obtaining
any such credit/refiund from the County, If such eredit/refund is not allowable under County law,
in whole or In part, then Seller shall reimburse Purchaser for any Tax District Assessments pald
by Purchaser for which no such credit/refund was allowed, up to a maximum amount equal o
one (1) annual installment of the Tex District Assessment applicable to such Lot (the "Credlt
Retmbursement®), The Credit Reimbursement shall be paid by Setler to Purchaser within thirty
(30} days after Seller recelves reasonable documentation that Purchaser was not granted a
credit/refund by the County, The Credit Reimburssment shali be personal to Purchoser and in no
event shall any Home Buyer or other purchaser of a Lot from Purchaser be entjtled to recelve any
Credit Reimbursement from Seller for any Tax Distrlct Asseasmont payable by the Home Buyer

ot other purchaser.

(b)  Also at settlement, all sums required to be pald by Purchaser under

Poragraphs 8(g) (Damago Fund); 8(h)(ii) (Connection Fee); 8(j) (Assoclation Contribution); and
8(q) (Advertising Contribution), shail be so paid.

11, SETTLEMENT COSTS

Purchaser ghall pay for examination of title, title insurance, survey (if ordered by
Purchaser), tax certificates, notary fees, recording charges, and, except as otherwise expressly
provided in this Paragraph 11, all other costs of settlement. Seller and Purchaser shall equally
‘puy 2l recordation and transfer taxes imposed on the deeds conveying the Property to Purchaser.
Each party shall pay its own attomeys' fees,

12 RISKOFLOSS

Untii execution and delivery of the deed, the risk of loss or damage to each Lot by
fire or other casualty 13 assumed by Seller,

i3, CONDEMNATION

if, at or prior to the time of any settlement, all of the Lots remaining to be
acquired by Purchaser shall be condemned or shalt be the subject of a condemnation proceeding
by any governmental or other suthority havipg the power of eminent domain (each of the
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foregoing being referred to ad b "Taking"), this Contract shall terminate, the Deposit shall be
promptly refunded to Purchasdt (provided that no default exists by Purchasér under this Contract)

and thereafter Seller and Purchaser shall be refioved of further liability under this Contract. Ifa
Takmﬂ ocours of gome but not all of the Late remainine to he m-nnh-gd bv Purchaser, Purchaser
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shall have the option of (a) proceeding to settiement on all such remaimng Lots in accordance
with this Contract, in which case Seller shail assign to Purchaser, at the time of settlement on the
Lots which are the subject of the Taking, all of Seller's rights to the award paid or to be paid for
the Tuking of such Lots, or (b) deleting from the Property any Lots which are the subject of the
Taking, in which case Seller shall retain the exclusive rights to atl of the award paid or 1o be paid
for the Taking of such Lots,

14. BROKERAGE

Seller warrants to Purchaser and Purchaser warrants to Seller that it hag not dealt
with any real estate broker, agent or finder in connection with this transaction and that no right to
or claim for commission or other compensation has been created by its actlons with respeat to
this Contract, Seller and Purchaser shall indemnify, hold harmless, and defend each other against
all loss, liability or expense, including reasoneble attormneys' fees and litigation costs, incurred by
the other to the extent one or the other is shown to be in breach of the foregoing warranties.

15.  DELIVERY OF PLANS AND DATA

To the extent not already recelved by Purchaser, Seller, within ten (10) days after
the date of this Contract, shall make available to Purchaser for inspection and copying at the
offices of Seller and/or Seller's engineers, the plans, surveys, title materials, engineering
materials, environmental studies, and other studies, reports, and materials relating to the Property
which are listed on Exhibit "Q" sttached to and made a part of this Contract (the "Property
Materinls"). Seller makes no representation or warranty -about the accuracy, reliability, or
completeness of the Property Materials. If this Contract is terminated for any reason whatsoever,
other than a default by Seller, Purchaser shall deliver to Seller, within ten (10) days after the
terminalion and without charge, (i) all of the Property Materials previously obtained from Seller
und fts engineers, and (I}) coples of oll solls reports, environmental siudles, plans, sile
engineering materials, title matorials, surveys, marketing materials and other studies, reports,
matorials, end {nformation relating to the Property which were generated by or for Purchaser or
its agents, excluding, however, architectural materials ("Purchaser's Materlals"),
Notwithstanding any other provision of this Contrast, if Purchager is entitled 10 receive all ot any
portion of the Deposit upon termination of this Contact, the retum of such Deposit shall be
conditioned upon Seller's receipt from Purchaser of the Purchaser’s Materials. All of Purchaser's
Materials shall be fully pald for by Purchaser, Purchaser makes no representation or warranty
about the acouracy, reliability, or completencss of Purchasers Materials, At any time after Seller
Is entitled to Purchaser's Materlals, Purchaser, upon request, shall assign to Seller all of
Purchnser's rights In and to Purchnser's Materals, to tha extant assignable.

16. COOPERATION IN DEVELOPMENT

Each party shall reasonably cooperate with the other party, and the other party's
successors and assigns, to facilitate improvement, development, and use of the Property and the
batance of the Clarksburg Project, provided the same shall be without expense or liability to the
party whose cooperation {s requested, However, wherever this general obligation of cooperation
would conflict with uny specific provision of this Contract, the specific provision shall control.
Further, Seller shall not be obligated to cooperate in any matter that would interfere with, make
more costly, or othetwise be detrimental to development or use of the Clarksburg Project in
subatantial secordance with the Preliminary Plan or Site Plan, Purchaser shatl not opposs any
development approvals sought by Seller or Seller's successors or assigns for any portion of the
balance of the Clarksburg Project. -
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7. DELIVERY Of POSSRSSION

Seller shall give bossasnion of each Lot to Purchaser at the time of settlement on
thut Lot froo and clear of any licensees, oceupus of Lenunts,

18.  TESTS AND STUDIES - RIGHT OF ENTRY; INDEMNITY

(8)  Durlng the time this Contract remains in effect, Purchaser shall have the
right, at its own risk and expense, to Eo on the Property and to causé soils, engineering,
environmental, and other tests and studies, including market analyses, development studies, and
finonciat feasibility studies, 1o be made with respoct lo the Property. If Purchaser determines, in
its sole and absolute discretion, thet the acquisition or development of the Property is not
warranted, Purchaser shall have the right, exercisable by written notice given to Seller within the
"Study Period" (defined below), 1o terminate this Contrast. The “Study Period" shall be that
period beginning on the date of this Contract and ending on the date which is ten (10) days after
the date of this Contract. If Purchaser fails to give Seller written notice of termination within the
Study Period, Purchaser shall no longer have any right of termination under this Paragraph 18. 1T
this Contract is terminated under this Paragraph 18, the Escrow Agent shal] refund the Deposit to
Purchaser (provided that Purchaser is not in defeult under this Contract) and thereafter Seller and

Purchaser shail be relieved from further liability hereundez, at law or in equity.

(b) By the expiration of the Study Perfod, Purchaser shall have inspected the
Property and become fully familiar with its physical and environmental condition and its zoning
and development status. Except as otherwise expressly provided in this Contract, the sale of the
Property to Purchaser shall be "as is” and "where is". In entering into this Contract, Purchaser
has not been induced by and has not relied upon any representations, warranties or statements
about the Property or the Clarksburg Project, whether express or implied, oral or written, made
by Seller or any member, employes, agent, or other representative of Seller which are not
expressly set forth in this Contract, Without limiting the generality of this Paragraph 18(b),
Purcheser acknowledges that Seller does not make any representation or warranty with regard to
the value, profitability, development potentlal, or marketability of the Propenty, the
environmental condition of the Property, or the existing or future use or development of other
portions of the Clarksburg Project,

(c) In conducting its tests and studies upon the Property, Purchaser shall not
damage or remove any trees from the Property, Nothing in this Paragraph 18 shall be deemed to
give Purchaser the right to perform any development or construction work on any Lot prior to
settlement on that Lot.

(d)  Purchaser shall indemnify, hold harmiess, and upon request by Seller,
defend Selier, and its agents and employees, against all suits, damages, liabilities, ¢laims, and
expenses, including reasonable attorneys' fees arid litigation costs, incurred by Seller, or its
agents or employees, as & result of (i) the tests and studies conducted by Purchaser {or its agenits,
contractors, or employees) upon the Property, or (ii) any action, inaction or other matter
attributable to Purchaser (or its agents, coniractors, or empioyees) arlsing in connection with
Purchaser's ownership or development of the Property or its activities within the rest of the
Clarksburg Development, exeept for such matiers caused by Seller's gross negligencs or willful

‘misconduct. Prior to exercising its right of entry under this Paragraph, Purchaser shall obtain a

palicy of commercial general lability insurance providing coverage of at least One Million

Dollars {$1,000,000,00), combined singls Umit, sgalnst death, bodily injury, and property
damage arising out of the activities of Purchaser, and its agents, employees, and contractors,
upon the Property, The policy shall be issued by an insurance company licensed to do business
in Marylend, shall provide coverags on an "occurrence basis®, shall name Seller as an additional
insured, and shall not be subject to cancellation or amendment without the insurance company
giving at least thirty (30) days prior written notice to Seller. Purchaser shall fumish to Seller
reasonsble evidence of this coverage prior to its first entry upon the Property. Purchaser shall
maintain the policy in full force and effect until the later of (A) the last settlement under this
Contract, or (B) termination of Purchaser's maintenance responsibilities, if any, for Off:Lot

Sediment Control Devices pursuant to Paragraph 8(c), a3 confirmed in writing by Seller.
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9. NOTICES

All notices and Sther communications under this Contract shall be in writing and
shall bo deomed duly given if (i} personally dellvered, with signed and dated receipt, (i) sent by
reputable commercial overnight delivery service, with signed and dated receipt, (i) mailed by
certified mail, retum receipt requested, first class, postage prepaid; or (iv) sent by telefax with
evidence of transmission and receipt, ns follows:

Seller: o/o TERRABROOK®
42935 Waxpool Road
Ashbum, Virginia 20148
Attn: Tracy Graves
Fax: 703-858-7380

With copies to: TERRABROOK®
3030 LBJ Fresway, LB-§
Suite 1500
Dallas, Texas 75234
Atmn; Cynthia A. Stephens, Esq,
Fax: 972-443-6192

and

John R. Omick, Jr., Esq.
Linowes and Blocher LLP

1010 Wayne Avenue, 10" Floor
Silver Spring, Maryland 20910
Fax: 301-495-9044

Purchasger: Miller and Smith Land Inc.
1568 Spring Hill Road, Ste, 400
McLean, Virginia 22102
Attn: Michael Capretti
Fax: 703-821-2040

With copies to: Charles F. Stuart, Jr., Esq.
Vico President & Genoral Counsel
The Milter & Smith Cos.
1368 Spring Hill Rond, Ste. 400
MoLean, Virginia 22102
Fax: 703-821-2040

Each pm{y shall be responsible for notifying the other of any change of address or telefax

" number.

20. ENTIRE AGREEMENT

Thig Contract coniaing the entire agresment botwesn the parties rogarding the
subject mutter of this Contruet, Thero are no promlses, agreements, condltlons, undertakings,
wurtantios or representations, oral or written, expross or implied, betwoen them rclating to this
subjoct mutter, other than us horein set forth, This Contract [s intended by the partles to be an
integration of all prior or contemporaneous promises, agreements, conditions, negotiations and
underiakings between them. This Contract muy not be modified orally or in any other menner
than by an agreement in writing signed by all the parties or their respective sucoesaors in Interest,
The Escrow Agent shall not be required to join in the execution of any amendment unless the
amendient materially modifies the Escrow Agent's rights or obligations under this Contract. In
any event, failure of the Escrow Agent to execye any amendment shall not affect the validity of
the amendment as between Seller and Purchaqer. This Contract may be executed in several
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counterparts, each of which shﬂil be an original, but all of which together Eﬁall constitute one and
the same instrument.

{8)  The terms and provisions of this Contract shall survive each sertlement
and the execution and delivery of each deed and shail not be merged therein, except that the
representations and warranties contained in Paragraph 6 shall, as to each Lot, survive settiement
for a period of one (1) year only from the date of the settlement on that Lot. If cither party
alleges that any representation or warranty contained In Paragraph 6 has been breached as
concerns any Lot, that party must file suit for such breach no later than one (1) year after the date

of settlement on that Lot or the suit shall be forever barred.

()  Desplte any contrary provision of this Contract, if Purchaser scquires

portion of the Property but this Contract terminates without Purchager having acquired all of the
Property, all of the terms and provisions of this Contract shall remain in full force and effect as
they pertain to the portion of the Property ucquired by Purchaser, Moreover, Seller's obligations
under Paragraph 14 and Purchaser's obligations under Paragraphs 8(q)(ii), 14, 15, 18(d), and 31
shall survive any termination or expiration of this Contract.

22,  PARTIAL INVALIDITY

If any term, covenant or conditlon of this Contract or ita spplication to any
persons or circumsiances shall be invalid or unenforesubls, the remuinder of this Contract, or the
application of such term or provision to persons or oircumstances other than those to which it is
held invalid or unenforceable, shall not be affected, and each term shall be valid and enforceable
to the fuilest extent permitted by law,

23. GOVERNING LAW; WAIVER OF JURY TRIAL

All questions with respect to the construction of this Contract and the rights and
liabilities of the parties shall be determined in accordance with the laws of the State of Maryland,
without regard to cholce of laws principles. Each party waives all right to a Jury trial with respect
to any dispute relating to or arising out of this Contract and acknowledges that this waiver is
made knowingly, voluntarily, and afier consuiting with (or having had the opportunity to consult
with) counsel of its own choosing es to the meaning of this waiver.

24, INTERPRETATION

The paragraph headings used in this Contract are for reference and convenience

~only and shall not enter into the interpretation of this Contract. If any date upon which sotion is

required under this Contract shall be a Saturday, Sunday or legal holiday, the date for such action
shail bo extended to the first regular business day after such date which s not a Saturday, Sunday
or legal holiday, This Contract represents the results of bargaining and negotiations between the
parties and of a combined draflemanship offort, Conscquently, Ssiler and Purchaser expressiy
waive and disclaim, in connection with the interpretation of this Contract, any rule of law
requiring that ambiguous or conflicting terms be construed against the party whose attomey
prepared this Contract or any edrlier draft of this Contract. The recitals contained in this
document are incorporated in and made a part of this Contract. The date of this Contract shali be
the last date upon which either Seller or Purchaser executss this Contract as shown on the
signature page of this Contract and such date shall be inserted into the first paragraph of this
Contract, a

28, BINDING EFFECT
Subject to the restrictions contained in Paragraph 26, all of the covenants,
conditions and obligntions containod in this Contruct shall be binding upon and inure (o the
benefit of Seller and Purchaser and their respective successors and assigna,

26, ASSIGNMENT
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Neither Pumhﬂgr, nor any permitted assignee under this Paragraph, shall sel,
transfer or assign-any Interest in this Contract without the prior written consent of Seller in each
instance. Such consent may be granted or denled in Seller's sole and absolute discretion. Despite
the foregoing, Purchaser may assign this Contract, without the prior written consent of Seller, to
any entity which, directly or indirectly, controls, is controlled by, or is under common control
with Purchaser, For the purposes of this Paragraph, (1) an entity controls Purchaser if the entity
exercises managerial control over Purchager and owns at least fifty-one percent (51%) of the
beneficial interests in Purchaser; (ii) an entity is controlled by Purchaser, if Purchaser exercises
managerial control over the entity and owns at least fifty-one percent (51%) of the beneficial
intorests in the entity, and (iii) an entity is under common control with Purchaser if substantially
the same persons and entities exercise managerial control over both the entlty and Purchaser and
own at least fifty-one percent (51%) of the beneficial interests in both the entity and Purchaser.
Purchaser shall promptly give Seller written notice of any such permitted assignment and
reasonable evidence that the assignee is a permitted assignee and Seller and Purchaser shall enter
into a written agreement acknowledging any such permitted assignment. Seller shail have the
right to reasonably approve the name of any assignes, and In no event shall the project name be
used as part of an assignee's name unless expressly agreed to by Seller in writing, The
cumulative sale, transfer or assignment of more thun foriy-nine percent (49%) of the beneficial
interests in Purchaser or any permitted assignes shall be deemed to be an assignment requiring
Selier's consent under this Paragraph, Any sale, transfer or assignment in violation of this
Paragraph shall be null and void. No permitted assignment shall relieve Purcheser of any
obligation or liability under this Contract,

27. NO RECORDATION
Neither this Contract nor any notice of this Contract shall be recorded,
28, TIME OF ESSENCE
Time shall be of the essence as to all matters under this Contract.
29.  RIGHTS OF REPURCHASE
(@) () After se.ttlement on any Lot and until the *Commencement of

Construction" (defined below) on that Lot, Seller shall have a right of first refusal in accordance
with this Paragraph 29 if Purchaser desires to sell the Lot (the "First Refusal Right"). If

- Purchaser receives and is willing to accept any bona fide written offer for such Lot (an "Offer"),

Purchaser shall fumnish a true and complete copy of the Offer to Seiler. The Offer furnished to
Seller shall include, without limitation: (A) the name and address of the offeror; (B) a description
of the Lots covered by the Offer; (C) the purchase price offered; (D) the terms of payment,
including the terms of any seller financing; (E) the settlement date; and (F) all other material
terms of sale,

(ii) For a period of thirty (30) days from its receipt of the Offer (the
“Exercise Period™), Seiler shall have the exclusive right and optioh to elect to repurchase the
Lot that is the subject of the Offer for an amount equal to the sum of the Per Lot Price (includlng
escalator, if any) and the Recreational Facilities Contribution paid by Purchaser to Seller for that
Lot (the "Repurchase Price") and otherwise upon the terms and conditions set forth in this
Paragraph 29. If Seller does not timely exercise its Rirst Refusal Right, Purcheser shall be fres to
make the sale of the Lot to the bona fide offeror, provided, however, that the sale must be made
substantielly in accotdance with the terms and conditions set forth in the Offer as furnished to
Seller and the sales contract between Purchaser and the bona fide offeror shall contain an express
acknowledgement that the terms and conditions of this Contract shall be binding on the bona fide
offeror with respect to such Lot(s), including, without limitation, the provisions of Paragraphs 8,
16, 29, 30, and 31, If the sale to the bona fide offeror is not so consummated, Seller shall again
have & First Refusal Right with regard to any new or revised terms that Purchaser is willing to
acoept for the Lot(s) covered by the Offer. Whether or not Seller oxervises its First Refusal Right
with regard to any Offer raceived for specific Lots, Seller's First Refusal Right shall remain in
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full foree and effect with reé'&i_ct to any Qffer which Purchaser js willing lo accept for any other
Lots,

(iii) For the purposes of this Paragraph 29(a), a sale, transfer, or
assignment of 8 majority of the beneficial interests in Purchaser shall also be deemed to be g sale
us (o which Seller's First Rofusal Right shall be applicable. This Paragraph 29(a), however, shail
not apply to a loreclosure, deed in liew of foreclosure, or a sale in the ordinary course of
Purchaser's business (L.e,, the snle of a Lot to a Home Buyer where Purchaser agrees to construct
a home upon guch Lot), ,

(iv) Despite the foregoing, if not sooner terminated becauge of
Commencement of Construction, Seller's First Refusal Right shall expire as to each Lot on the
date which is seven (7) years after the date that Purchaser settles on that Lot

(b}  In the event that Commencement of Construction has not oceurred on any
Lot within two (2) years after settlement on that Lot (the "Ouiside Commencement Date"), Seller
shall have the option to repurchase the Lot from Purchaser for an amount equal to the Repurchase
Price for that Lot and otherwise upon the terms and conditions set forth in this Paragraph 29 {the
"Repurchase Option"), If Seller desires to exercise the Repurchass Option as to a particular Lo,
it shall give written notice to Purchaser within one hundred twenty (120) days afler the Qutside
Commencement Date with respect-to that Lot, If Seller does not give such notice within the one
hundred twenty (120) day period, Selfer shall be deemed to have waived the Repurchase Option
with respect to that Lot [but not with respect to any other Lot ag to which the one hundred twenty
(120) day period has not expired), If Commencement of Construction hes eceurred on a Lot on or
before the Outside Commencement Date, the Repurchase Option as to that Lot shail automatically
expire and be of no further force or effect withont the requirement that any further instriments be
executed or recorded, The Quiside Commencement Date shall be extended for a period of time
equal to any period of prevention, delay or stoppage of construction experienced by Purchaser due
to strikes, civil riots, war, invasion, fire or other casualty, Acts of God, unavailability of labor or
materials, defoult by Seller, unusually severe weather conditions not reasonably anticipated, act or
fullure to act of governmental suthoriiles, or other causes beyond the reascnsble control of
Purchaser. Financial Inability und unfavorable market conditions shall not be deemed 1o be such

causes,

At P Y T

{©) {) In the case of Selier's exercise of the First Refusal Right or the
Repurchase Option, Seller shall pay to Purchaser the Repurchase. Price for each Lot being
repurchased, The Repurchase Price shall be paid in cash at the time of settlement. Within seven
(7) days after Seller gives notice to Purchaser that it is exercising the First Refusal Right or the
Repurchase Option, as the case may be (each an "Exercise Notice"), Seller shall deliver to the
Escrow Agent a good faith deposit of One Thousand Dollars (§1,000.00) per Lot being repurchased
(the "Optlon Deposit") which shall be applied at seitlement (o the price for such Lot. Settiement
shall be held within sixty (60) days after the giving of the Exercise Notice end at the place
designated for settlements in Paragraph 7{¢). Purchaser shall convey title to Seller at the time of
settlement by the usual form of special wammy deed. Titls to the Lot(s) being mpurchasod shall be
fvog of all llsns and sncumbrancss, excapt for the Permiited Bxooptions which afTecied the Lot{s) al
the time of their acquisition by Purchaser, Al costs of settlement, including, without limitation,
transfer and recordation taxes, shall be paid for equally by Seller and Purchaser, All real estate
taxes and other governmental assessments payable in annual installments, and annual Water and
Sewer Charges shall be adjusted to the date of settiement on the repurchase, At settlement,
Purchaser shall re-assign to Seller any unused SDC qredits for the Lots being repurchased which
Seller previously assigned to Purchaser and Seller shail reimburse to Purchaser the amount paid by
Purchaser for such chedits. Also at settlement, Purchaser shall deliver and assign to Seller all of
Purchaser's Materials refative to the Lot(s) being repurchased as if this Contract had terminated and
Purchaser's Materials were required to be delivered and assigned pursuant to Paragraph 15. Seller
::.,-;a}l have s right of entry upon the Lot(s} being repurchased at all times after giving the Exercise

otice.

{ii) If Seller gives an Bxercise Notice but fails to settle on the Lot(s)

concerned when tequired to do so under this Parsgraph 29{c), the Option Deposit shall be paid to
Purchaser ag liquidatod dameges and Purchasers sole remedy and Seller shall have no further
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i
liability at faw or in equity for such failurs and Sellers repurchase rights withrospoct to such Lot(s)
shall be of no further force or #fect,

(d)  The terms of this Paragraph 29 shall be fully subordinate and subjeci io uny
undl ull bona fde mortgges and deeds of trust which enoumber ull or any part of the Propotty, und
Seller ugreos to oxecuts uny documents reasonably roquired by Purchuser's fonder to evidonco such
subordination,

(e} Forthe purposes of this Paragraph 29, "Commencement of Construction”
shall be deemed to have ocourred as to any particuler Lot when a building permit has been issued
for the construction of a house upon that Lot and the foundation of the house has been installed,

()  The First Refusal Right and Repurchase Option are independent of one
another and Seller's failure to exercise one shall not impair its exercige of the other,

(8)  The provisions of this Paragraph 29 shall be a covenant running with the
land and shall be set forth in a separaté instrument substantially in the form attached to and made
2 part of this Contract as Exhibif "P" to be executed by Seller and Purchaser and recorded at the
lime of each settlement,
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31. CONFIDENTIALITY

Except for discloaure to “Permitted Persons® {defined balow), Purchaser shail not
telease, disolose, publish or otherwlse disseminate ony information (“Confldentin}
Information"): (a) concemming the terms and conditions of this Contract; or {b) obtained by
‘Purchaser In connection with its review of the Property, Including, without lmitation,
information contained [n the Property Materials and other documonts made available by Seller,
cbtained by Purchaser or its agents, or obtained from any third parties, "Permitted Persons®
shall mean: officers, directors, shareholders, metbers, and/or partners of Purchaser (as the case
may be); persons employed by or retained by Purchaser for the purpose of conducting studies of
the Property; and Purchaser's accountants, attorneys, lenders, and investors, and any
governmental authority or other person or entity to which disclosure is required by applicable
laws or legal process. In making any disclosure to a Permitted Person, Purchaser shall instruct
the Permitted Petson to treat the Confidential Information, and the results of their studiss or
analysis, confidentially and to disclose any information related to this Contract or the Property

-only to Purchaser, Seller, or another Permittad Person, but Purchaser shall have no liability to

Seller and it shall not be a default hereunder if the Permitted Person does not comply with the
confidentiality requirement.

32, NO WAIVER
No provision of this Contract shall be deemed 1o have been waived unless
expressly waived in writing or otherwise waived in accordance with this Contract. Except where
lime periods are expressly provided in this Contract for the exercise of rights or remedies, no

deiay or forbearance by cither party in the exercise of any of its rights or remedies under this
Contract shall result in & waiver of thoss rights or remedies,

HAANAGE: 247406 v4 K831
80 83172001 %5




P

N

33,  OPTION CONSIDERATION

Seller and Purchaser acknowledge that certain real estate contracts, in form

A mmoa B

© gimi i cabranate P T S PO,
similur o this Contract, have been construed to be option contracts, Acoordingly, simultaneous

with the exeeution of this Contract, Purchaser has paid to Seller the sum of One Dollar (51.00)
{"Option Considoratlon™), the receipt and sufficiency of which are acknowledgad by Seller, us
consideration to Seller for the granting of any and all options to Purchaser that may be contained
in this Contract. The Option Consideration is separats and apart from the purchase price for the
Property and will in no event be returned to Purchaser, ;

34,  EXHIBITS

Purchaser acknowledges that it has read and agreed to the provisions of each of the
following exhibits that are attached to and made a part of this Contract:

Exhibit "A" Plan Showing the Clarksburg Project

Exhibit "B" Description of the Lots

Exhibit "C* [INTENTIONALLY DELETED]

Exhibit "D" Deposit Bscrow Agreement

Exhibit "E* Lot Takedown Scheduie

Exhibit “F" Grading Plan

Exhibit "G" Schedule of Development Responsibilities

Exhibit "H" Lot Inspection Report

Exhibit “I" Lot Completion Report

Exhibit "J-1" Water and Sewer Declaration

Exhibit *J-2" Notice of Deferred Water and Sewer Charges

Exhibit "K" Notice of Special Taxing District

Exhibit "L" Description of Design Guidelines

Exhibit "M" Montgomery County Standard Disclosures

Exhibit "N Special Protection Area Disclosure

Exhibit "O" List of Property Materials :

Exhibit “p" First Refusa! and Repurchase Agreemen

Exhibit *Q* Payment Covenant

Exhibit "R" NAHB Build America Beautiful Guidelines
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHERBGF, the partiea have signed, sealed and delivered this Contract on

the date first written above,

WITNESS:

-

WITNESS/ATTEST:

IMANRAGE: 247408 vA T4003.0011
Bd. 8315001

SELLER:

TERRABROOK CLARKSBURG, L.L.C,,
a Deolaware limited liability company

By:  Westerra Management, L.L.C., & Delaware limiled
Habllity company, its authorized representative

By: {SEAL)

Name!
Tiile: e i ‘ne 3 e~
Date: Q- o\ -0)

PURCHASER:

MILLER AND SMITH LAND INC,,

(SEAL)

Title: | {hssiga(

Date: ‘\\\1\0\

27




(Plan Showing the Clarksburg Project)
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{Description of the Lots)

Block € (16 Lots)
Lots 33 - 43 and Lots 50 - 54

Block P (5 Lots)
Lots1.5
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DEPOSIT ESCROW AGREEMENT

THIS AGREEMENT, dated as of this day of , 2001, by and
among TERRABROOK CLARKSBURG, L.L.C., a Delaware limited liability ("Seller"),
MILLER AND SMITH LAND INC.,, a Virginla corporation ("Purchaser"), and :

: ("Escrow Agent").

RECITALS:

A, Sollor and Purchaser huve entored inlo u Reul Estate Suies Contrugt, duted
(the "Contract™), for certain real property located in

Montgomery County, Maryland,

B. Within two (2) business days after execution of the Contract, Purchaser is

required to deliver to the Escrow Agent by certified check or wire transfer the sum o
the "Deposit", as such sum may be reduced in accordance with

Paragraph 4(b) O (¢ LOmTECY), 10 securs the performance of Purchaser's obligations under the
Contract. Escrow Agent shall immediately deposit such funds into a separate money market
account in a federally insured bank. Accrued interest on such funds shall become part of the
“Deposit” and shall be paid to whichever party becomes entitled to the Deposit pursuant to the
terms of the Contract.

C. Escrow Agentis willing to perform its escrow duties under the Contract and this
Agreement, subject, however, to the terms of this Agreement.

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants set
forth betow, and for other good and valuable consideration, the recelpt and sufficiency of which
each of the parties acknowledges, Seller, Purchaser, and Escrow Agent agres as follows:

1. Escrow Agent acknowledges receipt of the Deposit.

2, Escrow Agent shall perform its escrow duties set forth In the Contract ond this
Agreement, subject, however, to the terms of this Agreement.

3. If Seller claims entitlement to the Deposit, it shall give written notice to Bscrow
Agent that Purchaser has defaulted in the performance of its obligations under the Contract

‘beyond the applicable grace period, if any (the "Seller's Notice"). Escrow Agent shall promptly

deliver a copy of Seller's Notice to Purchaser. Purchaser shall have ten (10) days after receipt of
the copy of the Seller's Notlea to deliver writien notice to Escrow Agent objecting to the refease
of the Deposit (o Ssller (" Purchaser's Objection Notlee"), If Escrow Agont does not recelve o
timely Purchaser's Objection Notice, the Bscrow Agent shall deliver the Deposit to Seller, If
Bscrow Agent does receive a timely Purchaser's Objeation Notice, the Bscrow Agent shall releass
the Bueposli enly upon recelpt of, und {n uccordance with, writien Instructions signed by Seller
und Purchaser or the final order of 4 court of competont Jurisdiction.

4, If Purchaser claima entitloment to the Deposit, Purchasor shatl give written notico
to Escrow Agent stating that the Seller has defaulted in the performance of its obligations under
the Contract beyond the applicable grace period, I any, or that Purchaser is otherwise entitled to
the return of the Deppsit (the "Purchaser's Notlce™). Bscrow Agent shall pramptly delivera
copy of Purchaser'’s Notice 1o Seller. Seller shall have ten (10) days after recsipt of the copy of
Purchuser's Notice to deliver weliten notice to Bsorow Agent objecting to the release of the
Deposit to Purchaser ("Seller's Objection Notlee"). If Esorow Agont does not receive a timely
Seller's Objection Notice, the Escrow Agent shall deliver the Deposit to Purchaser. If Escrow
Agent does receive a timely Seller's Objection Notice, Bscrow Agent shall release the Deposit
only upon recelpt of, and in sccordance with, written instructions signed by Seller and Purchaser
or the final order of a court of competent jurisdiction.
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. connection with its escrow duties, except in the case of Escrow Agent's gross negligence or

+ the Contract and this Agreement by giving notice in writing of its resignation specifying a date

~ appointment of the New Escrow Agent and upon receipt of the notice, Escrow Agent shall

“the Bscrow Agent is authorized, in its sols disoretion, to rely upon and comply with the order,

“ i
4

5. Escrow Agent ilndentakes to perform only those duties which are expressiy sei
forth in the Contract and this Agreement, Seller and Purchagsr acknowledge that these duties are

purely ministerial In nature,

6. Escrow Agent may rely and shall be protected in acting or refraining from acting
upon any written notice, statement, instruction or request furnished to it under the Contract or
this Agreement and believed by it to be genuine and to have been signed or presented by the
proper party or parties, Escrow Agent shall be under no duty to make any inquiry as to the form,
genuineness, proper execution, or accuracy of the notice, statement, instruction, or request.

7 Escrow Agent shall have no liability under this Agreement or otherwise in

intentional misconduct. Bscrow Agent may consult with counse! of its own choice and shal
have full snd complete authorization and protection for any action taken or suffered by it in good
faith and in accordance with the opinion of jts counsel. )

8, Bscrow Agent may resign and be discharged from {ts duties or obligations under

when the resignation shall take effect. Such date shall not be earlier than thirty (30) days afier
the giving of the notice. In the event that Bscrow Agent resigns, Selter and Purchaser shall
arrange for a mutually acceptable party to assume the duties of Escrow Agent {"New Escrow
Agent"). The New Escrow Agent shall execute an instrument ¢videncing its assumption of the
duties of Escrow Agent under this Agreement. Such instrument shall provide that the New
Escrow Agent shall have the benefit of all provisions contained in this Agreement for the
protection of Escrow Agent, Seller and Purchaser shall notify Bscrow Agent promptly of the

deliver the Deposit to the New Escrow Agent. 1f Bscrow Agent does not receive notice of the
appointment of the New Escrow Agent by the effective date of the Escrow Agent's resignation,
the Escrow Agent shall deliver the Deposit to a court of competent jurisdiction,

9, (@)  Subject to Paragraph 9(d) of the Contract, if conflicting demands are made
or notices are served upon the Escrow Agent with respect to the Contract or this Agreement,
Escrow Agent shall refuse to comply with the claims or demands and cease all further
proceedings in the performance of this Agreement so long as the disagreement shail continue, In
so doing, the Escrow Agent shafl not be Jiable for damages or injuries to Seller or Purchaser or
any other person for its failure to comply with the conflicting or adverse demands or notices.
Escrow Agent ahall continue to refrain or refusa to act until (i) the rights of the adverse claimants
have been finally adjudicated in a court assuming jurisdiction of the parties and the Deposit, or
(ii) all differences have been adjustsd by mutual agreement of the parties and the Escrow Agent
shall have been notifled of the agreement by a writing signed by Seller and Purchaser. In the
altemative, Escrow Agent may, but shall not be obligated to, file a suit {n interpleader fora
declaratory judgment for the purposes of having the respective rights of the claimants adjudicated
and may deliver to the court the Deposit.

(b)  Ifthe Deposit is at any time attached, garnished, or levied upon under any
court order or if the payment or delivery of the Deposit is stayed or enjoined by any court order,
or if any order, judgment or decree shall be made or entered by any court affecting the Deposit,

writ, judgment or decree. Escrow Agent shall not be liable to any of the parties or to any other
person, firm or corporation by reason of such compliance even though the order, writ, judgment
or decres may be subsequently reversed, modified, annulled, set aside or vacated,

10.  Upon making disposition of the Deposit in accordance with this Agreement,
Escrow Agent shall be desmed fully released and diecharged from any and alt duties and
obligations under the Contract and this Agreement, without the need that any other
documentation be exeouted by Seller or Purchaser.

11,  Escrow Agent shall not be responsible for (i) any fluctuations in the interest rate
applicable to any Deposit held by it pursuant to or by virtue of this Agreement; (ii} the validity,
sufficiency, collectibility, or legal effect of any instrument deposlted with Escrow Agent; (iii) the
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renewal, extension, or replacement of any letters of credit deposited with Bscrow Agent; (iv) the
loss or impairment of the Deﬂsit resulting from the failure, insolvency, sdfpension,
conservatorship, or receiversilp of a financial institution or other depository, or (v) the
availability or sufficiency of federal deposit insurance with respect to the Deposit.

12 Seller and Purchaser, jointly and severally, shall indemnify and hold harmless
Escrow Agent against all loss, liability, claim, and expense, including attorneys' fees and _
litigation costs, incurred by Bscrow Agent arising out of or in any way related to Escrow Agent's
duties under the Contract or this Agreement, except in the case of the Escrow Agent's gross
negligence or intentional misconduct, :

13. Bscrow Agent shall not charge any fees to Seller or Purchaser for its services as
Bscrow Agent.

14.  All notices and communications under this Agreement shall be in writing and
shall be deemed duly given if (i) personally delivered with signed and dated receipt, (if) sent by
reputeble commercial overnight delivery service, with signed and dated receipt, (iii) mailed by
certified mail, retum receipt requested, first class, postage prepaid; or (iv) sent by telefax with
-evidence of tranemission and recelpt, as follows:

Seller: c/o TERRABROOK®
42935 Waxpool Road
Ashbum, Virginia 20148
Attn: Trecy Graves
Fax: 703-858-73%0

With copies to: TERRABROCK®
: 3030 LRBJ Freeway, LB-§

Suite 1500
‘ Dallas, Texas 75234
S - ' " Attn: Cynthia A. Stephens, Esq.
() | Fax: 972-443.6192
and

John R. Orrick, Jr., Esq.
Linowes and Blocher LLP

1010 Weyne Avenue, 10" Floor
Silver Spring, Maryland 20910
Fax: 301-495-9044

Purchaser: Milier and Smith Land Inc.
1568 Spring HItl Road, Ste. 400
MeLean, Virginia 22102 :
Attn: Michael Capretti
Fax: 703-821-2040

With copies to: Charles F, Stuart, Jr,, Esq.
Vice President & General Counsel
The Miller & Smith Cos.
1568 Spring Hill Road, Ste. 400
* McLean, Virginia 22102
Fax; 703-821-2040

| Escrow Agent: ‘_L%i&w‘b WMJM&
l , °% €390 0 ¥ty g 2l
D =S e =

Ws—-{-?‘%‘vﬁc%ﬁw%_% &9 o
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Each party shall be responsible for notifying the other of any chane of address or telefax
number, i

5. All of the covenants, conditions and obiigations contained in this Agreement shali
be binding upon and inure to the benefit of the successors and assigns of Seller, Purchaser, and
Escrow Agent. This Agreement may be executed in counterparts. Each of such counterparts
shall be deemed to be an original document and all of such counterparts together shall be deemed
to be one and the same document.

16, This Agreement is intended solely to supplement and implement the provisiens of
the Contract and is not intended to modify any of the rights or obligations of Seller or Purchaser
under the Contract.

17.  Purchaser warranis and represents to Escrow Agent that its Tax Identification No.
set forth below is correct. If all or any part of the Deposit is held by the Escrow Agent in an
{ntarest bearing account, Purchaser's Tax Identification No. shall be used for tax reporting
purposes.

{SIGNATURE PAGE FOLLOWS]
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IN WITNESS
as of the date and year first

WITNESS:

o

WITNESS/ATTEST:

wx

P

the parties have signed, sealed, and dethvered this Agreement
sbove,

SELLER:

TERRABROOK CLARKSBURG, L.L.C.,
a Delaware limited liability company

By:  Westerra Management, L.L.C., 2 Delaware limited
liability company, its authorized representative

AN

Nameo: ™| rade P G(au-e S
Title: _Yes s1s st Viee Pros bnk

[SEAL]

PURCHASER:
MILLER AND SMITH LAND INC

a Virginia c%rp/g;rajl

Byvﬁdf\; ﬁ/ (SEAL]

Name: AWV 9+ B
Title: LY wens

Purchaser's Tax Identification No.: oN- \3? 351'3

ESCROW AGENT:
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Exhibijt "E"
(Lot Takedown'Schedu]e)

Settlement No. - Lots to be Acquired

1 . Lots 33 - 43 and Lots 50 -
54, Blogk C
2 Lots | - 5, Block D

Date of Settlement

Thirty (30) days after the Development Work
(defined in Paragraph 8(a} of the Contract) is
substantially completed for the Lots then to be
acquired, but in no event later than September
15, 2001, subject to Paragraph 7(b) of this
Contract,

Thirty (30) days after the Development Work is
substantiaily completed for the Lots then to be
acquired, but in no event later than December 15,
2001, subject to Paragraph 7(b) of this Contract,




&!hibi! HEII
{Grading Plan)




(Schedule of Development Responsibilities)

Exhiblt G* page 1 of 1

ITEM OF RESPONSIBILITY PURCHASER SELLER
Site Plan X
Record Plat X
Subdivision Bonds X
Plan Approval Fees X
Pro-Rate Share Fees (except those paid by Home X
Buyets)
Muintonance Bonds X
Bonds and Inspectlon Pees (except house) X
Grade Estab, & Building Pad Grading (ROW) X
Erosion Control Initial Install. (except houses) X
Flood Plain X
Storm Water Management X
Prep Water/Sewer Plans X
. Prep Drainage and Paving Plans X
Road Plans and Profiles X
Utility Controls X
Cleuring Stakeout X
Excavation Stakeout X
House Staksout X
Utllity Stakeout-—On-Lot X
Storm Dralnnge Stakoout X
Curb and Gutter Stakeout X
Lot Stakeout-Controls X
Computations-House Stakeout X
Wall Checka X
Final Lot Survey X
Landscaping--On-Lot X
Landscaping—Common Area X
Recreational Facilities X
Traverse Controls & Bench Marks X




N

Exhlblt "G* page 2 of 2

ITEM OF RESPONS]BIL["PY PURCHASER SELLER
Street Signs = X
Curd and Gutter X
Sidewulk—0On Lol X
Driveway Aprons X
Entry Monumentation X
Back{ill Sediment Basins (Bonded by Seller) X
ROW Access X
Stockpile Topsoil (Bxcluding Lots) X
Erogion Control and Storm Water Management
(a) Off-Site (Public Streets and ROW) X
(b} Lots On-Site X
(c) Adjacent Open Space Within Lol Area X
~ Repairs
{(a) Public Streets X
(b) Curb and Guiter X
(c) Damage Caused by Builder X
Pathways X
Public Street Lights X
Common Area Lighting (if required by County) X
Off-Lot Improvements X
Entrance Features (Community) X
Retaining Walls (Off-Lot) . X
Erosion Control Maint. (On-Lot Post Settlement) X
Monuments X
Compaction & Certification Bldg, Pads X
Compaction & Certification (ROW) X
Base Paving X
Final Paving X
Sodded Ditches (Bonded by Seller) X
Sower (Maln) ' X
Water (Laterals to Meter Crock) X
Storm Sewer & Paved Ditch as Bonded by Seller X
Utility Sewer Lateral to Property Line X
Utility Sewer Lateral from Property Line X
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ITEM OF RESPONSIBILITY PURCHASER SELLER

Mass Excavation Including Batanced Lots * ' ' X
Building Pad Qrading X
Finish and Fine Grading Lots

Underground Telephone to Transformer
Process and Coordinate Underground Utilities
Building and Plumbing Permit Fees

Sewer and Water Tap Fees

Development Impact Taxes (if any)

Off-8ite Contribution (if any) . X

I A

* Purchaser will provide Seller with grading template for the houses sited on the Lots.

For each item of development work described in the above Schedule of Development
Responsibilities, it shall be the gole rasponsibility of the party with the corresponding check mark

1o nerfnrm and nav for sush davalanmant warl  Tn tha avant af anv ineonsigtenay hﬁl\umn tha
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ierms of the Contract and this Exhibit "G, the terms of the Contract shall control,
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LOT INSPECTION REPORT
In accordance with the Rea! Estate Sales Contact dated + 20___, between
Miller and Smith Lend Inc. and Terrabrook Clarksburg, L.L.C,, an inspection was held on the
day of 20, '

The installed improvements including curbs, gutters, clearing, rough grading, storm sewers,
sanitary sewers and laterals, water mains and laterals, and paved streets on or adjacent to the
following Lots were found to be free of defects and damages, except as noted below,

SECTION LOT NUMBER REMARKS

APPROVED:

Representative, Miller and Smith Land Inc,

Representative, Terrabrook Clarksburg, L.L.C.
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LOT COMPLETION REPORT

In accordance with the Real Estate Sales Contact dated » 20___, between
Mitler and Smith Land Ine. and Terrabrook Clarksburg, L.L.C., an inspection was held on the
day of .20 :

All lte work and house constructlon have been completed on the followlng Lots and all installed
improvements inoluding ourbe, gutlers, storm sewers, sanitary sewers and laternls, water mains

and laterals were found to be frec of damages, except us noted below.

SECTION LOT NUMBER REMARKS

APPROVED:

Representative, Miller and Smith Land Inc.

Representative, Terrabrook Clarksburg, L.L.C.
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" (Water and Sewer Declaration)
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hibit *J-2"
Notiéb of Deferred Water and Sewar Charges

_ THIS ADDENDUM was exscuted simultaneously with and Is an Integral part of the
New Home  Sales Contract between Bulider and Buyer  dated
v 20 for the propety known as

(the "Property")

within the Clarksburg Town Center development (the "Development™).

This Property Is subject to annual assessments (the "Water and Sewer Charges")
which are Intended to cover or defray costs reiated to construction and Instaflation of certain
water and -séwer systems constructed within the Development. The Waler and Sewer

Charges shall be due " and payabie to
[lneert name of private
utility company] (the “Company”) for a period of thirty (30 nnual rates of

Water and Sewer Charges are estimated to be: (i)
per year for each single-famlly detached lot; (Ii
per yaar for each townhouse lot, and (ill)
year for each unit In a multl-famlly bullding. Guyer shall pay a pro-rata share of the
current instaliment of Water and Sewer Charges adjusted to the date of Buyer's settlement
on the Property, Notwithstanding the foregoing, the Company, In lts sole and absoluts
discretion, may allow or may require (i) Buyer to pay lts annual Water and Sewer Charges In
monthly, quarterly or bi-annual installments as determined by the Company, and (il) Buyer's
mortgagee to escrow end pay to the Company the Water and Sewer Charges, There is a
right of prepayment for the Water and Sewer Charges, and the prepayment figure may be
ascerteined by contacting the Company or by reviewing the Declaration of Watet and Sewer
Charges recorded against the Proparty. The Water and Sewer Charges are a llen on
Buyer's properly as well as & contractual obligation between the Company and each Owner
of the subject property and are not a fes or assessment by Montgomery County, Maryland
or the Washington Suburban Sanitary Commission.

Buyer acknowledges having. received from Builder a recorded copy of the aforesald
Declaretion of Water and Sewer Charges attached harsto as ExhlIbit A",

Buyer has read and understands the above dlsclosure,

IN WITNESS WHEREOF, the undersigned have executed and delivered this
Addendum as of the date first written above.

BUILDER; BUYER:
By:

By: Name:

Name:;

Title:
By:
Name:
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EXHIBIT A fo Notics of Deferred Water and Sewei Charges

{Attach a copy of the Applicable Recordad Water and Sewer Daclaration)
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ﬂotlce of Spacial Taxing District

THIS ADDENDUM was executed simultaneously with and Is an Integral part of
the New Home Sales Contract/Lot Sales Contract between Buiider and Buyer dated

, 20 for the properly known as
- (the

"Property”} within the Clarksburg Town Center development (the "Developmant”).

The Development is proposad to be located within the Clarksburg Town Center
Development District (the “Tax District"), a special taxing district which may be created
by Montgomery County. Oncs the Development becomes subject to the Tax Dlstrict
taxing scheme, each owner of a lot in the Development will be llable to pay annually
any speclal assessment and/or speclal tax imposed under Chapter 14 of the
Montgomery County Code (the "Tax Dlstrict Assessment”). As of the date of these
disclosuras, the rates or amounts of the Tax Dletrict Assesament have not yet been set
by the County, but will be set at a flxed ad valorem rate each year, resulting In an
average estimated Tax Dist nt for the Initlal year of the Tax Distrlot of
each single family detached (ot
gingle famlly aftached lot, and
ach unit In a multi-family bullding; however,
such amounts are estimates only and are subject to change. Homes valued at more or
less than the average value in the Development will bear, respectively, a relatively
higher or lower Tax District Assessment. The County Councll may increase the rate of
any speclal tax or assessment on a yearly basls. Special taxes and assessments will
be used to pay the principal of, interest on and any redemption premium on any bonds
which are to be issued by the County for the Tax District and to replenish the debt
service reserve fund for such bonds. The Tax District Assessment would commence in
the amount specified above with respect to each lot on a specified date after the date
the bonds are sold by the County for the Tax District (the "Commencement Date"), In
the event that settlement on the Initial sale of a home occurs after the Commencement
Date, the Tax District Assessment for such home shall commence on the date of such
settlement. The Tax District Assessment would terminate (except as to any unpald Tax
District Assessments, interest, costs, |ate fees, and/or attorneys' fees) on the date that
the bonds issued in respect of the Tax District have been pald in full, For further
Information on the Tax District Assessment, a home buyar may contact the Montgomery
County Department of Finance at (240) 777-8850,

Buyer has read and understands the above disclosure.

IN WITNESS WHEREOF, the undersigned have executed and delivered this
Addendum as of the date first written above.

BUILDER: BUYER:
By:

By: Name:

Name;

Title:
By: :
Name: . :
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Exhibit “L"

 (Description of Design Guidelines)

The Design Guidelines for the Clarksburg Project prepared by SKG Architects, dated January 17,
2001, as amended through the date of this Contrect, are incorporated herein by this reference.
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L. Availability of Water and Sewer Service,
(8)  Pursuant to the Montgomery County Code, notice is hereby given to

Purchaser of the obligation of Seller, or its duly authorized agent, to disciose to Purchaser
any information known to Seller regarding:

(1) whether the Property is connected to, or has been approved for
connection to, & public water and sewer system and If not, the source, If any, of potable
water for the Property and whother au Individunl sewsge dlsposal system Loy been
constructed on the Property or approved or disapproved by the Couaty for construction on
the Property.

(i) the water and sewer service area category or categories that
currenily apply to the Property and a brief explanation of how each category affects the
avallabllity of water and sewer service, any recommendations In the applicable master plan
regarding water and sewer service to the Property, and the status of any pending water and
sewer comprehensive plan amendments or service area category changes that would apply to

the Property.

(b)  Purchaser acknowledges that, prior to Purchaser's entering Into this
Contract, Seller, or Its agent, provided the foregoing information to Purchaser, Purchaser
understands that to stay Informed of future changes in County and municipal water and
sewer plans, Purchaser should consult the County Plannlag Board, the Washingion

Suburban Sanltary Commission, the County Department of Envirozmental Protection, or
any appropriate municipal or water and sewer body,

{c) If an Individusl sewage disposal system has been or will be lnstailed
upon the Property, and if the Property ls located within a subdivision, Purchaser Indlcates
that it has reviewed n copy of the subdivision plat, Including any restrictions on the location
of initial and reserve wells, indlvidual sewage disposal systems, and the bulldings to be
served by any Individual sewagoe disposal system,

2. Subdivision Plag

Purchaser walves receipt from Seller, or its agent, of an entire copy of the
recorded plat of subdivision relating to the Property, acknowledging that no such plat now exists.

3 i or Heli
Purchaser acknowledges that, prior to its entering into this Contract, Seller has

advised Purchaser of the relative location of any airport or heliport, as defined in the
Montgomery County Zoning Ordinance, existing within a five (5)-mile radius of the Property.

PURCHASER'S INITIALS:

Exhlbit "M"s page 1 of 1
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Purchaser hos the right pursuant to Section 40-10 of the Montgomery
County Code to review, before signing a contract for the sale of real property, the
applicable county master plan, and any munieipal land use plan for the area in which the
Property Is located, and any adopted amendment to elther plan, and approved offlcial
maps showing planned land uses, roads and highways, parks and other public facilities
alfecting the property contained in the plan,

Purchaser acknowledges that (A) Seller has offered Purchaser the
opportunity to review the applicable master plan and municipal land use plan and any
adopted amendment to either plan, (B) Seller has Informed Purchaser that amendments
affecting the plans may be pending beforo the Planning Board or the County Council or a
municipal pianning body, (C) Purchaser has elther reviewed each plan and adopted
smendment or has walved the right to do so, and (D) Purchaser understands that, to stay
informed of future changes in County und municipal land use plans, Purchaser should
consult the Planning Board and the appropriste mu nicipal planning body.

Purchaser acknowiedges that at no time did Selier or any agent of Seller
explain to him the Intent or meaning of any such plan, amendment, or map, nor did
Purchaser rely on any representation made by Seller or any agent of Seller relative to such
plan, amendment, or map,

L Special Protection Aren

- Purchaser acknowledges that prior to executing this Contract Purchaser was
advised by Seller, Io accordance with Section 40-12 of the Montgomery County Code, that
all or a portion of the Property is designated as & "Speclal Protection Area” pursuant to
Section 19-62 of the Montgomery County Code, A "Special Protection Area" Is a
geographic area where (a) existing water resources, or other environmental features
directly relating to those water resources, are of high quality or unusually seositive, and
(b) proposed land uses would threaten the quality or preservation of those resources or
features in the absence of speclal water quality protection measures which are closely
coordinated with appropriate land use ¢ontrols,

- ——m i n nelemads = maacsesalfae - 1
The Montgomery County Councll may deslgnate a geographic area as a Speciai

Protection Ares by identlfying the area In (i) a land use plan, (i) the Comprebensive Water
Supply and Sewer System Plan, (Iil) a watorshod pisn, or (lv) by a duly adopted resoution,

Purchaser understands that special water quality measures and certain restrictions on
land uses and Impervious surfaces ntay apply to the Property.

PURECHASER'S INITIALS:

Exhibit "M"« page 2 of 2
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Exhibi! "t!"
8Peclal Protection Area Disclosure

THIS ADDENDUM was executed simultaneously with and Is an Integral part of

the New Home Sales ContractLot Sales Contract between Bullder and Buyer dated
: . 20 for the property known as

{the

"Property™) within the Clarksburg Town Center development {the *Development™).

Buyer acknowledges that, prior to executing the sales contract for the
Property, Buyer was advised by Seller, In accordance with Section 40-12 of the
Montgomery County Code, that all or a portion of the Property Is designated as a
"Speclal Protection Area® pursuant to Section 19-62 of the Montgomery County Code.
A "Special Protection Area® Is a geographic area where (a) existing water resources, or
other environmental features diractly relating to those water resources, &re of high
quality or unusually sensltive, and (b) proposed land uses would threaten the quality or
preservation of those resources or features in the absence of speclal water quality
protection measures which are closely coordinated with appropriats land use controls,

The Montgomery County Councli mey designate a gsographic area 8s a Spaclal

Protection Area by Identifying the area In (i) a land use plan, {/i) the Comprehensive
Water Supply and Sewer System Plan, (ill) a watershed plan, or (iv) by a duly adopted

rasolution,
BUYER UNDERSTANDS THAT SPECIAL WATER QUALITY MEASURES AND
] 110 ALIM ILARMMMYVIAIIS SHIRMEAATSA A Ay

S
CERTAIN RESTRICTIONS ON LAND USES AND IMPERVIOUS SURFACES MAY
APPLY TO THE PROPERTY.

For further information, Buyer should contact the Maryland-National Capital Park
and Planning Commission, 8787 Georgia Avenue, Silver Spring, Maryland 20210,

Phone: 301-405-4594,

Buyer has read and understands the above disclosure.

IN WITNESS WHEREOF, the undersigned have executed and delivered this

Addendum as of the dats firat wiitten above,

BUILDER: BUYER:
By

By: Name:

‘Name;

Title:
By:
Name:
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List of Property Materials
(on-site in Clarksburg Project field office)

Preliminary Plan
Slte Plan
Approval Letter for Site Plan

Design Guidelines
Phase | Environmental Site Assessment dated November 30,1999

Proposed Paving ind Storm Drain Plans

Proposed Sediment Control Plans for Utilities
Proposed Rough Grading and Sediment Control Plan
Proposed Record Plat
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FIRST REFUSAL AND REPURCHASE AGREEMENT

THIS AGREEMENT, made this day of 220 ,byand
between TERRABROOK CLARKSBURG, L.L.C., a Delaware limited liability company
("Terrabrook"), and MILLER AND SMITH LAND INC. a
corporation (" Purchaser"),

RECITALS:

A, Purchaser is the fee simple owner of the residential building ot or lots logated in

- Montgomery County, Maryland, which are described on Exhibit *A* attached to and made a part

of this Agreement (collectively, the "Lots" and individually, a "Lot"). Purchaser acquired the
Lots from Terrabrook immediately prior to the execution of this Agreement. :

B, The Lots are part of & planned unit development known as "Clarksburg Town
Center". Terrubrook is the developer of Clarksburg Town Center and, as auch, has a significant
economic Interest in knowing who will construct houses upon the Lots and when such
construction wiil take place,

C. Accordingly, Purchaser has agreed to grant to Terrabrook a right of first refusal
and a repurchase option with respect to the Lots, subject to the provisions of this Agreement,
Purchaser noknowledges thet its agreement to provide such right and option sonstimted a
material term of sale between Terrabrook and Purchaser in the sale of the Lots to Purchaser and
that Terrabrook would not have sold the Lots to Purchaser without having obtained such right

and aption.

NOW, THEREFORE, in consideration of the sum of Ten Dollars ($10,00) paid in hand
by Temabrook to Purchaser and for other good and valuable consideration, the receipt and
sufficiency of which each of the parties acknowledges, Terrabrook and Purchaser agree as
follows;

I, If Purchaser desires to sell any Lot, Terrabrook shatl have a right of first refusa)
with respect to such Lot in accordance with this Agreement (the "First Refusal Right"). If
Purchaser receives and is willing to accept any bona fide written offer for any Lot (an "Offer™),
Purchaser shall furnish a true and complete copy of the Offer to Terrabrook, The Offer furnished
to Terrabrook shall include, without limitation: {g) the name and address of the offeror; (b) a
description of the Lot covered by the Offer; (¢) the purchase price offered; (d) the terms of
payment, including the terms of any seller financing; (¢) the settlement date; and (f) all other
material terms of aale,

2, For & period of thinty (30) days from its receipt of the Offer (the "Exercise
Perlod"), Terrabrook shall have the exclusive right and option to elect to repurchase the Lot that
is the subject of the Offer for an amount equal to the sum of the purchase price (including
escalutor, il any) and any recreational facilities contribution paid by Purcheser to Terrabrook at the
lime of settlement when Purchaser acquired such Lot from Terrabrook (the "Repurchase Price")
and otherwise upon the terms and conditions set forth in this Agreement. If Terrabrook does not
timely exercise its First Refusal Right, Purchaser shail be free to make the sale of the Lot to the
bona fide offeror, provided, however, that the sale must be mads substantially in accordance with
the terms and conditions set forth in the Offer as furnished to Terrabrook. If the sale to the bona
fide offeror is not s0 Fonsummated, Terrabrook shall again have a First Refusal Right with regard
to any new or revised terms that Purchaser is willing to accept for the Lot(s) covered by the
Offer. Whether or not Terrabrook exercises the Pirst Refusal Right with regard to any Offer
received for & specific Lot, Terrabrook's First Refusal Right shall remain in full force and effect
with respect to any Offer which Purchaser is willing to accept for any other Lot,

3. For the purposes of this Agreement, a sale, transfer, or assignment of a majority of

the beneficial interests in Purchaser shall also be deemed to be a sale as to which the First
Refusal Right shall be applicable, Howevey, the First Refusal Right shall not apply to a
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foreclosure, deed in lieu of fq_&closure. or a sale in th? ordinary course of Purchaser's business
(Le., the sale of a Lot to a hothe buyer where Purchaser agrees to construct a home upon such
Lot).

4, The First Refusal Right shall be in effect as to each Lot from the date of this
Agreement until such time as o building permit has been issued for the construction of a house
upen that Lot and the foundation of thnt house hes been Installed (the "Commencement of
Construction™), Upon Commencement of Construction upon & Lot, the First Refusal Right as
to that Lot shal) automatically expire and be of no further foree or effect without the requirement
that any further instruments be executed or recorded, provided that (a) the First Refyszl Right
shall remain in effect as to all other Lots upon which there has been no Commencement of
Construction, and (b) Commencement of Construction shall not terminate the First Refusal Right
as 1o any Lot sold or transferred prior to the Commencement of Construction in violation of this
Agreement. Despite the foregoing, if not sooner terminated because of Commencement of
Construction, the First Refusal Right as to all of the Lots shall expire on the date which is seven
(7) years after the date of this Agreement.

5 in the event that Commencement of Consiruction has not ocourred on any Lot
within (wo (2) years afler the dute of this Agreement (the "Outslde Commencement Date"),
Terrabrook shall have the option to ropurchnse the Lot from Purchaser upen the terma and
conditions set (orth in this Agroemont (the "Ropurchase Option"). I Terrabrook desires to
exercise the Repurchase Option 88 to a particular Lot, it shall give written notice to Purchaser
within one hundred twenty (120) days after the Outside Commencement Date. If Terrabrook docs
not give such notice within the one hundred twenty (120) day period, Terrabrook shall be deemed
to have waived the Repurchase Option. If Commencement of Construction has occurred on & Lot
on or before the Qutside Commencement Date, the Repurchase Option 2s to that Lot shall
automatically expire and be of no further fores or effect without the requirement that any further
instruments be executed or recorded. The Qutside Commencement Date shall be extended for o
-period of time equal to any period of prevention, delay o stoppage of construction experienced by
Purchaser due to strikes, clvil rlots, war, invasion, fire or other casualty, Acts of God, unavailability
of labor or materials, default by Terrabrook, unusuaily severs weather conditions not reasonably
anticipated, act or fallure to act of governmental authorities, or other causes beyond the reasonable
control of Purchaser. Financial inability and unfavorable market conditions shall not be deemed to
be such causes.

6. In the case of Terrabrook's exercise of the First Refusal Right or the Repurchase
Option, Terrabrook shall pay to Purchaser the Repurchase Price for each Lot being repurchased,
The Repurchase Price shall be paid in cash at the time of settlement. Within seven (7) days after
Terrabrook gives notice to Purchaser that it is exercising the First Refusal Right or the Repurchase
Opticn, s the case may be (cach an "Exercise Notiea™), Terrabrook shall deliver to a title
insurance company or title attomey sslested by Terrabrook (the "Escrow Agent") a good fhith
deposit Of'm—r Lot being repurchased (the "Option Deposit™)
which shall be applied at sattlement to the price for such Lot. Settlement shall be held within sixty
(60) days after the giving of the Exercise Notice at the offices of the Escrow Agent within the
Washington, D.C. melropolitan area or at such other place as may be mutually agreed upon by
Terrabrook and Purcheser. Purchaser ehall convey title to Terrabrook at the time of settloment by
the usual form of special warranty desd. Title to the Lot(s) being repurchased shall be free of all

licns and encumbrances, except for the title exceptions which affected the Lot(s) at the time of their-

gequisition by Purchaser, All costs of ssttlement, including, without limitation, transfer and
recordation taxes, shall be paid for equally by Terrabrook and Purchaser. All real estate taxes and
other governmental agsessments payabls in annual installments, and annual water and sower front
foot benefit charges shall be adjusted to the date of seftlement on the repurchase. At settlement,
Purchaser shall re-assign to Terrabrook any unused SDC credits for the Lots being repurchased
which Terrabrook previously assigned to Purchaser and Terrabrook shall relmburse to Purchaser
the amount paid by Purchaser for such credits. Also at settlement, Purchaser shall deliver and
assign to Terrabrook copies of all soils reports, environmeantal studies, plans, site engineering
materials, title materials, surveys, marketing materials and other studies, reports, materials, and
information relating to the lots being repurchased which were generated by or for Purchaser or its
agents, excluding, however, architectural materials ("Purchaser's Materials"). All of
Purchaser's Materials shall bo fully paid for by purchaser. Purchaser makes no representetion or
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warranty about the accuracy, mlisbility, or completeness of Purchazer's Materials. At any time
alter Terrabrook is entitled td Purchaser's Materials, Purchaser, upon request, shall assign to
Terrabrook all of Purchaser's Hghts in and to Purchaser's Materials, to the extent sssignable,
Terrabrook shall have a right of entry upon the Lots being repurchased at all imes siter glving the

. .
Exercise Notics,

7 If Terrabrook gives an Exercise Notice but fails to settle on the Lots concerned
when required to do so under this Agreement, the Option Deposit shall be peid to Purchaser as
liquidated damages and Purchaser's sole remedy and Terrabrook shall have no further liability at

ot ant b sl T oade 2l 11

faw or in equity for such failure and Terrabrook's repurchase rights with respect to such Lots shall

be of no further force or effect,

8. The terms of this Agreement shall be fully subordinate and subject to any and all
bona fide morigagos and deeds of trust which encumber ail or any part of the Lots, and Terrabrook
agrees fo execute any doouments reasonably required by Purchaser's lender to evidence such
subordination.

9. The First Refusal Right and Repurchase Option are independent of one another
and Terrabrook’s failure to exercise one shall not impair its exercise of the other,

10.  The covenants, agreements, rights, benefits, obligations and liabilities created in
this Agreement shall be deemed 1o be covenants running with end binding upon the land. This

- Agreement shall bind and inure to the benefit of Terrabrook, Purchaser, and their respective

successors and assigns.

1. All notices and other communications under this Agreement shall be in writing
and shall be deemed duly given if (i) personally delivered, with signed and dated receipt, (ii} sent
by reputable commercial ovemight delivery service, with signed and dated receipt, (iii) mailed by
certifled mall, return receipt requested, first class, postage prepaid; or (iv) sent by telefax with
evidence of transmission and receipt [provided that a copy is also sent by one of the means listed
as jtems (i) through (iii)], as follows:

Terrabrook: ¢/o TERRABROOK®
42935 Waxpool Road
Ashbumn, Virginia 20148
Attn: Tracy Graves

Fax: 703-858-7380

With copies to: TERRABROOK®
3030 LBJ Freeway, LB-6
Suite 1500
Dallas, Texas 75234
Attn; Cynthia A, Stephens, Bsq,
Fax: 972-443-6192

and

John R. Orrick, Jr., Bag.
Linowes and Blocher LLP

1010 Wayne Avenue, 10™ Floor
Silver Spring, Maryland 20910
Fax: 301-495-5044

‘

Purchaser: Miller and Smith Land Inc,
1568 Spring Hill Road, Ste. 400
MecLean, Virginia 22102
Attn: Michael Caprett
Fax: 703-821-2040
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With copies to: Charles F, Stuart, Jr., Bsq.
Vies Préhident & Geners! Counsel
The Mifler & Smith Cos,
1568 Spring Hill Road, Ste. 400
McLean, Virginta 22102
Fax: 703-821-2040

Each party shall be responsible for notifying the other party of any change of address.

12, The provisions of this Agreement are not intended to create, nor shall they in any
way be interpreted 1o create, a joint venture, partnstship, or other similar relationship between the
parties.

13, The Recitals set forth in this Agreement and all Exhibits attached to this
Agreement are incorporated in and made a part of this Agreemeni.

14, No delay or omission by Terrabrook in exercising any right or power accruing
upon Purchaser’s non-compliance with or failure to perform any of the provisions of this
Agreement shall impair or be construed to be & waiver of any such right or power, A waiver by
Terrabrook of any of the obligations of Purchaser under this Agresment shall not be construed to
be a waiver of any subsequent breach of that obligation or a waiver of any other term, covenant
or condition of this Agreement.

15.  Nothing contained in this Agmemem ghall be deemed to modif‘y the

s s P U [P |. F, f.

other writlen agreement betwesh Purchaser and Terrabrook rcgaruing the First Re
the Repurchase Option.

SE

16.  All questions with respect to the construction of this Agreement shall be
determined in accordance with the laws of the State of Maryland, excluding choice of laws
principles,

17.  Amendments to this Agreement shall be in writing, signed by both parties.

18, BEach provision of this Agreement is intended to be severabie. If any term or

provision of this A,s,""-wment shall be determined to be illegal or invalid for any reason

whatsoever, such provision shall be severed from this Agreement and shall not affect the validity
of the remainder of this Agreement,

19.  This Agreement may be executed in counterparts, each of which shall be an
original, but all of which together shall constitute one and the same instrument.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREQF, the parties have signed, sealed and delivéred these presents as
their own free act and deed as of the day and year first written above.

WITNESS: TERRABRQOOK:

TERRABROOK CLARKSBURG, L.L.C,,
a Delaware limited liability company

By:  Wostorra Management, L.L.C,, a Delaware limited
linbility company, its authorized representative

By: : [SEAL}
Name:
Title:

WITNESS/ATTEST: PURCHASER;

MILLER AND SMITH LAND INC.,
a Virginia corporation

By: [SEAL]
Name:
Title:

ATTORNEY CERTIFICATION

LHEREBY CERTIFY THAT I am en atiomey duly licensed to practice bofore the Court of

Appeals of Maryland, and that this instrument was prepared by me or under my supervision,
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STATE/COMMONWEALTH DF
to wil:
CITY/COUNTY OF

| HEREBY CERTIFY that on this day of »20___, before me, o

Notary Public in and for the Jurisdiction aforesald, personally appearcd
known to me {or satisfactorily proven) to be the of Westerra
Management, L.L.C., the authorized representative of Terrabrook Clarksburg, L.L.C., and that such
person, being authorized to do so, executed the foregoing and annexed instrument for the purposes
therein contained by signing the name of the said compeny,

IN WITNESS WHEREQF, I hereunto set my hand and official seal.

Notary Public
My commission expires on the day of ,
[INOTARIAL SEAL]
*xw
STATE/COMMONWEALTH OF
to wit:
CITY/COUNTY OF ‘ »
I HEREBY CERTIFY that on this day of ,20___, before me, a

Notary Public in and for the jurisdiction aforesaid, personally sppeared
» known to me (or satisfactorily proven} to be the
of Miller and Smith Land Inc. and, being authorized to do so,

executed the foregoing and annexed instrument for the purposes therein contained,

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

Notery Public
My commission expires on the doy of
[NOTARIAL SEAL)
“ua
EXHIBIT A
: DESCRIPTION OF THE LOTS
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{Payment Covenant)

HOME SALE PROFIT PARTICIPATION AGREEMENT

THIS AGREEMENT, made this day of +20___, byand
between TERRABROOK CLARKSBURG, L.L.C., a Delaware limited Hability compauny
("Terrabrook”), and MILLER AND SMITH LAND INC, a Virginia corporation
("Purchaser"),

RECITALS:

A, Purchaser is the fee simple owner of the residential building lot or lots located in
Montgomery County, Maryland, which are described on Exhibit "A" attached to and made a part
of this Agreement (collectively, the "Lots" and individually, & "Lot"). The Lots are part of a
planned unit development known as "Clarksburg Town Center". Purchaser acquired the Lots
from Termabrook immediately prior to the execution of this Agreement.

B. - In connection with its purchage of the Lots, Purchaser has agreed to pay
Terrabrook certain additional amounts, if eny, which may realized upon the sale of houses
constructed on the Lots,

NOW, THEREFORE, in consideration of the sum of Ten Dollars (§10.00} and for other

. good and valuable consideration, the receipt and sufficiency of which sach of the parties

acknowledges, Terrebrook and Purchaser agree as follows:

1. As set forth in this Agreement, Purchaser agrees to pay to Terrabrook a "Lot
Premium® (hereinafter defined) for each Lot which is soid by Purchaser io a third party home
buyer (a “Home Buyer"} at prices above the minimum sales prices set forth below. As used

_ herein, the term "Lot* shall include the house and all other improvements constructed or to be

constructed thereon, The "Lot Premium" shall be an amount equal ¢ the
amount by which the "Net Proceeds" (defined below) received by Purchaser from & Home Buyer
for a Lot exceed

2 “Net Proceeds™ means, with respect to each Lot, (i) the gross sales price for the
Lot paid by a Home Buyer to Purchaser, including, without limitation, all extra features,
customized features, change orders, additions and/or non-standard items constructed or installed
in the house and further including any down payment, the principal amount of any deferred
purchase money indebtedness, and &ll other payments and the monetary value of any other
consideration paid, payable, or to be paid by the Home Buyer to Purchaser, minus (ii) any bona
fide, out-of-pocket closing costs paid by Purchaser in connection with the sale of the Lot to the
Home Buyer (i.e., any brokerage commissions, wransfer and recordation taxes, title insurance
premiums, attorneys fees, settlement fees, real estate tax prorations or prepaid items) and any
bona fide cash contribution from Purchaser to the Home Buyer (e, closing cost credit,
decorating allowance, etc.) as such costs and contributions are shown on the settlement statement
between Purchaser and the Home Buyer. An example of a Lot Premium calculation, for
purposes of illustration only, is a8 follows:

Gross sales price

Purchaser's bona fide settiement costs as reflected on —
the settlement statement between Purchaser and the
Home Buyer

NetProcses P
Less minimum Net Proceeds amount -
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Total Net Proceeds applicable for Lot Premium

K At the time of closing on each Lot from Purchaser to 8 Home Buyer, Purchaser
shull provide Terrabrook with a copy of the settlement ataloment and the Lot Premium far such
Loy, i ony, shall be pald by Purchaser to Terrabrook, At (he time of puyment of any Lot

Premium, Purchaser shall fumish Terrabrook with written certification that the amount of the Lot
Premium paid is acourate and complote. .

Total Lot Premium

4. Within thirty (30) days after entering into any sales coniract for o Lot with o Home
Buyer, Purchaser shall fumnish Terrabrook with the material terms of sale including, without
limitation, the name of the Home Buyer, purthase price, the anticipated dates of closing on the
Lot, and the name and address of the title company or title attorney that will conduct settlement
on such Lot. Terrabrook shall have the right, upon at least three.(3) business days' prior notice,
to inspect Purchaser's books and records with regard to the sales of Lots, including, without
limitation, the settlement sheets from all Lot closings. In the event any Lot Premium or portion
thereof ie not paid o Terrabrook when due under this Agreement, the outstanding amount shall
bear interest from its due date until paid at the "Prime Rate" plus three percent (3%). The term
"Prime Rate" means the prime rate of interest for large money center banks as published in the
Money Rates section of the Wail Street Joumal as of the date closast to (but before) the due date
of such sum, If the Wall Street Joumnal ceases to publish such rate, the Prime Rate shal] be
determined by reference to such other business newspaper or periodical that regularly publishes
such rate as may be selected by Terrabrook.

5. The terms of this Agreement shall be fully subordinate and subject to any and il
bona (ide mortgages and deeds of trust which encumber all or any part of the Lot which are granted
by Purchuser to sceure ucquisition, development, und/or construction finaneing with respect to the
Lot, together with any and all modiflcations, renewuls, and consolidations of the same,
Torrabrook agrees to execule any documents reasonobly required by Purchaser's lender to evidence
such subordination,

6. At cach closing on the sale of a Lot from Purchaser to a Home Buyer, Terrabrook
shall oxecute and delivor a relonsa of this Agreement as to the Lot then being conveyed, provided

that anv Lot Pramium dua unon such alagine is naid in Tasabraal
fhel any Lot Fromium Que upoh such glgsing i paid {0 Terrabrook,

7. The covenants, agreements, rights, beneflts, obligations and liablifties created In
this Agreement shall be deemed to be covenants running with and binding upon the land. This
Agreement shall bind and inure to the benefit of Terrabrook, Purchaser, and their respective
guccessors and assigns,

8. All notices and other communications under this Agreement shall be In writing
und shall be deemed duly given if (i) personally delivered, with signed and dated receipt, (ii} sent
by reputable commercial overnight delivery service, with signed and dated receipt, (iii) mailed by
certified mail, return receipt requested, first class, postage prepaid; or (iv) sent by telefax with
evidence of transmission and receipt [provided that a copy is also sent by one of the means listed
as items (i) through (iif)), as follows:

Terrabrook: ¢/o TERRABROOK®
42935 Waxpool Road
Ashbum, Virginia 20148
Attn: Tracy Graves
«Fax; 703-858-7380

With copies to: TERRABROOK®
3030 LB) Freeway, LB-§
Suite 1500
Dallag, Texas 75234
Attn: Cynthia A, Stephens, Esq.
Fax; 972-443.6192
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and

John R. Orrick, Jr., Bsq.
Linowes and Blocher LLP
1010 Wayne Avenue, 10™ Fioor
Silver Spring, Maryland 20910
Fax: 301-495-9044

Purchaser; Miiter and Smith Land inc.
1568 Spring Hill Road, Ste, 400
McLean, Virginia 22102
Attn: Michael Capretti
Fax; 703-821-2040

With copies to; Charles F. Stuart, Jr., Bgq.
Vice Prosident & General Counsel
The Miller & Smith Cos.
1568 Spring Hill Rozd, Ste. 400
MeLean, Virginia 22102
Fax: 703-821-2040

Each party shall be responsible for notifying the other party of any change of address.

9. The provisions of this Agreement are not intended io create, nor shall they in any
way be interpreted to create, a joint venture, partnership, ar other similar relationship between the
parties.

Agreement and all Exhibits attached to this
£
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1I.  No delsy or omission by Terrabrook in exercising any right or power accruing
upon Purchaser's non-compliance with or faflure to perform any of the provisions of this
Agreement shall impair or be construed to be a waiver of any such right or power, A waiver by
Terrabrook of any of the obligations of Purchaser under this Agreement shall not be construed to
be a waiver of any subsequent breach of that obligation or a waiver of any other tenm, covenant
or condition of this Agreement.

12, Nothing contained in this Agreement shall be deemed to modify the terms of any
other written agresment between Purchaser and Terrabrook regarding the Lot Premium.

13.  All questions with respect to the construction of this Agreement shall be

 determined in accordance with the laws of the State of Maryland, excluding choice of laws

principles.
14,  Amendments to this Agreement shall be in writing, signed by both parties.

15.  Each provision of this Agreement is intended to be severable. If any term or
provision of thia Agreement sheil be determined to be illegel or invalid for any reason
whatsoever, such provision shall be severed from this Agreement and shall not affect the validity
of ihe remainder of this Agreemant.

16,  This Agresment may be executed in counterparts, sach of which shall be an
original, but all of which together shall constitute one and the same instrument.
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IN WITNESS WHEREXF, the parties have signed, sealed and delivered these presents as
their own free act and deed as of the day and year first written above.

(¥ Fius Y] T rTel e P

TTNESS: ERRABROOGK:

TERRABROOK CLARKSBURG, L.L.C,,
a Delaware limiled liability company

(33 I ataussmma 1iommis

™o s WA e T T M . ') Py |
DYy. VY ERISITA IVIANAZCmENt, L.l 3 L/Siawalc LIIHea
liabitity company, its authorized representative

By: a (SBAL)
Name:
Title:

WITNESS/ATTEST: PURCHASER!

MILLER AND SMITH LAND INC,,
a Virginia corporation

By: [SEAL]
Name:
Title;

Y CERTIFICATI

THEREBY CERTIFY THAT I am an attomey duly licensed to practice before the Court of
Appezals of Maryland, and that this instrument was prepared by me or under my supervision,
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_ STATE/COMMONWEALTH OF .
N * to wit:
CITY/COUNTY OF .
[ HEREBY CERTIFY that on this day of , 20__, before me, a
Notary Public in and for the jurisdiction aforesaid, porsonally appeared .
known to me {or satisfactorily proven) to be the of Westerra

Management, L.L.C., the authorized representative of Terrabrook Clarksburg, L.L.C., and that such
person, being authorized to do so, executed the foregoing and annexed instrument for the purposes
therein contained by signing the name of the said company.

IN WITNESS WHEREOQF, I hereunto set my hand and official seal.

Notary Public

. My-commission expires on the day of ;

[NOTARIAL SEAL}]

LR

STATE/COMMONWEALTH OF *
CITY/COUNTY OF *

to wit:

- s ' I HEREBY CERTIFY that on this day of ,20___, before me, a
- Notary Public in and for the jurisdiction aforesaid, personally appeared

_ known to me (or satisfactorily proven) to be the

of Miller and Smith Land Inec, and, being authorized to do so,

executed the foregoing and annexed instrument for the purposes therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and official seal,

Notary Public

My commission expires on the dayof —

(NOTARIAL SEAL)

L I

EXHIBIT A
‘ DESCRIPTION OF THE LOTS
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Natlonal Assoclation of Home Builders
Build America Beautiful Guidelines

Inform all employeses and subcontractors about the Bulld America Beautiful
Program and your Intent to keap the Job slte clean and, when possible, reduce
and recycle wastes, Explain that employee participation is required and not
optional,

At preconstruction conferences, stress the Importance of maintaining a clean job
site. Remind subcontractors at progress mestings.

Subcontractors are responsible for monitoring thelr suppliers and employees.
Send a written notice promptly to any subcontractor or suppller who falis to

clean up.
+ Consider and handle noncompliance the same as any other contract

viotation.

Provide contalners for employee garbage and enforce the use of the containers.

* Provide designated areas for lunch and include a coverad barrel for trash,
» Deslignate a person to inspect the areas dally and plck up any trash.
+ Emply containers regularly, as needed.,

Post and maintain Build America Beautiful decals at job sites to heighten
awareness of the program. Trash containers should have Build America
Beautiful decals on them.

Develop and implement a plan to keep dirt from the construction site off the
street, Monitor all trucks that leave the site when It is muddy.

Provide and maintain entrance pads for each project. Make sure all crews and -
suppliers enter and exit the job site at the entrance provided.

Provide a common trash area for subcontractors to dispose of trash and debris.
Instruct cement truck drivers to wash out at a deslgnated area on site,

Be able to explaln the company's Bulld America Boautiful Programr to slte
visitors, '

- Explain the Build America Beautiful objectives to subcontractors and suppliers

- who deliver or remove materials at the job site.

Make every effort to minimize the waste of materials and bulk of construction
debris. Work with suppliers to reduce excessive packaging.

Evaluate recycling opportunitles for lumber, drywall, cardboard, metal and other
materlals. If you chose to recycle, clearly designate recycling bins.

When possible, salvage matertals for reuse.

Dispose of hazardous waste in accordance with fedaral, state, and locat
requirements,




